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Company did was contracting out, it was under no duty 
to bargain on it since it did not cause immediate layoffs? 


3. Did the Board err in holding that even if what the 
Company did was contracting out, its “overall conduct” 
satisfied its bargaining duty? 
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The Board’s holding that even if what the 
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SUPPLEMENTAL STATEMENT OF THE CASE 


After considering the briefs and argument on this peti- 
tion for review, the Court issued its order (SAla-2a)* re- 
manding the case to the Board for clarification of its opin- 
ion in three particulars. The Board answered the Court’s 
three questions in a supplemental decision issued April 
20, 1966 (SA2a-10a). The Court’s three questions and the 
Board’s answers are as follows: 

**(1) Did the Board find there was contracting 


out to the Pacific Motor Trucking of work formerly 
performed by the bargaining unit?” 


The Board answered no (SAd4a). 


**(2) Did the Board.hold that the management 
clause of the bargaining agreement authorized con- 
tracting out without collective bargaining?’’ 


The Board answered no (SA4a-8a). 


““(3) Did the Board find that, although some 
contracting out occurred, there was no significant 
effect upon the bargaining unit because 


(a) there were no immediate layoffs?’ 
The Board answered yes (SA8a). 


“‘(b) the amount of contracting out was de 
minimis???’ 


1SA references are to the Supplemental Appendix at the end of 
this brief. JA references are to the Joint Appendix. 
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One member answered no; the other two 
intimated yes, without, however, answer- 
ing (SA9a). 

“(c) for any other reasons?” 
The Board answered yes and gave the 


Company’s ‘‘overall conduct” as another 
reason (SA9a-10a). 


The Board’s answers to the Court’s questions result in 
the following three grounds for decision, each of which, 
we submit, is im error. 


1. Answering the Court’s first two questions, the Board 
raled that although the Company transferred six bargain- 
ing jobs to PMT, this was not contracting out but a methods 
change, and the management clause authorizes method 
changes (not contracting out) without bargaining (SA4a- 
8a). 


2. Answering the first part of the Court’s third ques- 
tion, the Board ruled that even if what the Company did 
was contracting out, it was under no duty to bargain on it 
since it did not cause immediate layoffs (SA8a). 

3. Amswering the third part of the Court’s third ques- 
tion, the Board ruled that even if what the Company did 
was contracting out, its ‘‘overall conduct” satisfied any 
bargaining duty it may have had (SA9a-10a). 


Before discussing these three holdings, let us review the 
facts upon which the Board predicates them. The following 
summary is drawn from both the original and supplemen- 
tal decisions. SA references are to the supplemental de- 
cision; JA references are to the original decision and 
portions of the Trial Examiner’s decision adopted by the 
Board in its original decision. 
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Prior to June 17 the storage and loading of finished 
cars at Southgate was carred on by the Company and PMT 
on two adjoining lots separated by a fence with a gate in it. 
The storage operation was performed by the Company in 
the OK lot; the loading by PMT in the PMT lot, leased 
by PMT from the Company (SA5a). The Company’s 
storage operation was performed by the eighteen bargain- 
ing unit drivers in Department 66 (SASa). Each car that 
comes off the assembly line is destined for a particular 
dealer in a particular town. When it comes off the line it is 
stored on the parking lot until enough cars bound for the 
same town to make up a load (from 4 to 12) are parked 
on the lot (SA5a). Prior to June 17 six of the eighteen 
Department 66 drivers were employed driving the cars 
from the end of the line to storage spots on the OK lot 
(SA5a). When the 4 to 12 cars for a load were ready, 
drivers from among the remaining 12 in Department 66 
went out onto the lot and drove the cars to the gate in the 
fence between the OK and PMT lots (SA5a). They then 
performed a number of non-driving duties on the cars and 
left them at the gate (SA5a). PMT Gatemen then drove 
the cars through the gate and parked them all in one area 
on the PMT lot (SA5a-6a). A PMT Truck Driver or Rail 
Loader then drove them onto a haulaway or rail car and 
they were transported to the town for which they were 
bound (SA6a). 


As of June 17 the following changes occurred. The Com- 
pany leased the OK lot to PMT and the fence between 
the two lots was taken down (S.6a). Finished cars are 
still driven out onto the lot and stored in storage spots 
until enough cars for a load are ready (SA6a). But now 
when there are enough cars for a load they are not driven 
to another set of parking spots, but directly onto the haul- 
away or rail car (SA6a). Now that the fence is gone it 
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is no longer necessary for the cars to be driven from their 
original storage spots to parking spots from which to be 
loaded. 


The change has eliminated the jobs of the 12 Department 
66 bargaining unit drivers who drove the cars from the 
storage spots to the gate (SA7a), as well as, presumably, 
the PMT Gatemen who drove the cars from the gate to the 
spots on the PMT lot from which they were loaded (JA 
269, n.5). The jobs of the six Department 66 bargaining 
unit drivers who drove the cars from the end of the as- 
sembly line to the storage spots (now the only spots) were 
transferred to PMT employees,? presumably the Gatemen 
whose jobs were eliminated. PMT Truck Drivers and Rail 
Loaders still load the cars onto the haulaways and rail 
cars. Now, therefore, the entire simplified operation is 
carried on by PMT employees. PMT Gatemen now do the 
work of driving the cars from the end of the line to the 
storage spots—the work the six Department 66 bargaining 
unit drivers used to perform. PMT Truck Drivers and 
Rail Loaders still load the cars onto the haulaways and 
rail cars. 


2“Sinee June 17, the nondriving or service functions have been 
performed by assembly line employees of Respondent before the cars 
are taken by Respondent’s drivers of unlicensed cars to the new ship- 
ing canopy. Here they are inspected by a plant protection employee 
of Respondent and a PMT checker. The cars are then turned over to 
PMT yard or gatemen who drive them to spots designated in the 
mamifest cither in the former OK lot for rail shipment or to the old 
PMT lot for shipment by truck.” (SA 6a; emphasis added) 


“Thus, the driving work, which is now performed by PMT em- 
ployees, is an aspect of the new delivery system and not a residual func- 
tion of department 66.” (SA 8a; emphasis added) 

“Moreover, as the Union now contends that only 6 of the depart- 
ment 66 employees were improperly affected by Respondent's conduct, 
the Board is reinforced in its original conclusion as to the minimal 
impact that resulted from the reassignment of its emaller number of 
employees.” (SA 9a, n. 8) 
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It is of the utmost importance that the Board now clear- 
ly agrees that while the jobs of the 12 Department 66 driv- 
ers who drove the cars from the storage spots to the gate 
have been eliminated, the jobs of the six who drove them 
from the end of the line to the storage spots have been 
transferred to PMT employees. It is the transfer of these 
six jobs (the storage operation) to PMT that we maintain 
is contracting out. While the Board agrees that the six 
jobs were transferred, it does not agree that the transfer 
constituted contracting out. The Board’s reasoning will 
be discussed infra. 


SUMMARY OF SUPPLEMENTAL ARGUMENT 


1. The Board answered the Court’s first two questions 
by ruling that although the Company transferred six bar- 
gaining unit jobs to PMT, this was not contracting out but 
a methods change, and the management clause authorizes 
method changes (not contracting out) without prior bar- 
gaining. 

As noted, the Board found that six bargaining unit jobs 
were transferred to PMT. The Supreme Court, in Fébre- 
board, ruled that contracting out which is a mandatory 
subject for bargaining consists of “ . . . the replacement 
of employees in the existing bargaining unit with those of 
an independent contractor to do the same work under 
similar conditions of employment.” The Board’s refusal to 
hold that the transfer of the six unit jobs to PMT was con- 
tracting out is, therefore, in basic conflict with the Supreme 
Court’s rule. The transfer of the six jobs was contracting 
out and so was not authorized by the management clause. 


2. The Board answered the first part of the Court’s 
third question by ruling that even if what the Company 
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did was contracting out, it was under no duty to bargain 
on it since it did not cause immediate layoffs. 


In Fibreboard, the Supreme Court made it plain that the 
contracting out of bargaining unit jobs is a mandatory 
subject for bargaining, whether or not it causes layoffs 
immediately. Since the Board acknowledges that what the 
Company did resulted in the loss of six bargaining unit 
jobs to PMT, the Board’s decision is in further basic con- 
flict with the Supreme Court’s Fibreboard decision. 


3. The Board answered the third part of the Court’s 
third question by ruling that even if what the Company 
did was contracting out, its ‘‘overall conduct” satisfied 
any bargaining duty it had because: (1) when it gave the 
Union notice of the change the Union did not request a 
delay or suggest alternatives, and (2) the Company and 
the Union discussed and agreed upon placement and pay 


for the bargaining unit employees displaced by the change. 


The Board’s ruling that the Union’s failure to request 
a delay or suggest alternatives meant that the Company 
had satisfied its bargaining duty overlooks the fact (found 
by the Board in its original decision) that the Company 
took the fixed position that it had a right under the bar- 
gaining agreement to do what it was going to do so there 
was nothing to discuss. If the Board means to rule that 
an employer’s good faith claim of a contract right pre- 
vents his refusal to bargain from being an unfair labor 
practice, because it purges him of bad faith motivation, 
it is violating its own rule, affirmed by this Court, that 
improper motivation is not a predicate for an illegal re- 
fusal to bargain. 


The Board’s ruling that the Union’s reaching agree- 
ment with the Company on the effect of the change on the 
employees waived the Union’s right to bargaining on the 


contracting out itself overlooks the fact that the Union 
did not reach such agreement until after: (1) it had de- 
manded bargaining on the contracting out and been re- 
fused; (2) it had filed its unfair labor practice charge; and 
(3) the Company had gone ahead unilaterally. If the 
Board means to extend its rule that bargaining on the effect 
of contracting out waives bargaining on the contracting 
out to facts such as these, it is making an unwarranted, 
unfair extension of its Hartman Luggage waiver rule. 


SUPPLEMENTAL ARGUMENT 


L 
THE BOARD'S RULING THAT THE COMPANY'S TRANSFER 
OF SIX BARGAINING UNIT JOBS TO PMT WAS NOT CON- 
TRACTING OUT BUT A METHODS CHANGE (AND SO AU 
THORIZED BY THE MANAGEMENT CLAUSE) VIOLATES 
THE SUPREME COURT'S FIBREBOARD RULE. 


In responding in its supplemental decision to this Court’s 
second question the Board states plainly that it is not rul- 
ing that the management clause in the parties’ bargain- 
ing agreement authorizes contracting out without prior col- 
lective bargaining. However, it also rules that what the 
Company did in this case was not contracting out but 
merely a methods change. Since it was a mere methods 
change and since the management clause authorizes method 
changes, the Board concludes that the Company was under 
no obligation to bargain. 

The effect of the management clause is now clear—the 
Board holds that it authorizes method changes (not con- 
tracting out) without prior bargaining. We agree with 
the Board that if all the Company had done in this case 
was change methods, without any contracting out, its actions 


8 


would have been authorized by the methods change pro- 
vision in the management clause and it would have been 
under no duty to bargain on the change. The major issue 
thus remaining in this case is whether what the Company 
did involved contracting out. We contend it did. We 
maintain that while the Company changed some methods 
on June 17 (eg. it leased the OK lot to PMT, took down 
the fence, moved the PMT delivery point closer to the end 
of the assembly line, transferred the office work from one 
group of non-unit employees to other non-unit employees), 
it also contracted out to PMT bargaining unit jobs. Al- 
though it had no duty to bargain with the Union on the 
changes of method, it did have a duty to bargain on the 
contracting out. 

This question of whether what the Company did included 
contracting out is an important one. For if it did not, 
the Board has gratuitously granted the Company the right 
to contract out bargaining unit work at will, so long as it 
does so in the context of a methods change, even though 
the methods change in no way impairs the ability of the 
bargaining unit employees to perform the work. 


As noted supra (pp. 5-6), the Board acknowledges that 
the six bargaining unit jobs of driving cars from the end 
of the assembly line to storage spots on the parking lot 
are now performed by PMT employees. The contracting 
out which is a mandatory subject for bargaining was given 
its authoritative definition by the Supreme Court in Fibre- 
board Corp. v. NLRB, 379 U.S. 208, 215 (1964): 


“(T]he replacement of employees in the existing 
bargaining unit with those of an independent con- 
tractor to do the same work under similar conditions 
of employment”. (Emphasis added) 
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The Company’s transfer of the six driving jobs to PMT 
fits this definition like a glove. Although the six unit em- 
ployees were given other jobs, they were replaced in the 
parking lot driving jobs they had been performing. Their 
replacements were employees of an independent contractor 
—PMT Gatemen. The PMT Gatemen are doing the. same 
work (driving cars from the end of the assembly line to 
storage spots), under similar conditions of employment 
(on a parking lot consisting of the old OK lot and the 
PMT lot). How can the Board escape the plain fact that 
bargaining unit work has been contracted out?* 


Although the Board’s answer is not altogether clear, it 
appears that it deems the contracting out of the six jobs 
to have been somehow absorbed and neutralized by the 
methods change in the context of which it occurred. As 
noted, the Company leased the OK lot to PMT, took down 
the fence, moved the point of delivery to PMT closer to 
.the end of the assembly line, transferred the non-driving 
duties of the other twelve Department 66 drivers to other 
bargaining unit employees, and transferred the non-unit 
office work from one group of non-unit employees to other 
non-unit employees. In the Board’s view something about 
the coincidence of these method changes and the transfer 
of the six unit jobs to PMT resulted in the latter. being 
merged into the former. As the Board put it: 


3In the OK and PMT lots two operations were carried on: new car 
storage and new car loading. The storage was done by the Company, 
the loading by PMT, with a slight assist from the 12 unit drivers who 
drove the cars from the storage spots to the gate. The loading opera- 
tion was handled by the six unit drivers who drove the cars from the 
end of the assembly line to the storage spots. In transferring these eix 
jobs to PMT, therefore, the Company was really transferring (con- 
tracting out) the entire storage operation. 
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“Thus the driving work, which is now performed 
by PMT employees, is an aspect of the new delivery 
system and not a residual function of department 
66.”” (SA7a; emphasis added) 


But does that really say anything? Does it explain how 
and why a removal of unit work which would be a manda- 
tory subject of bargaining if occurring alone is transmuted 
if performed in conjunction with some changes in method? 
We submit that the Board’s explanation is about as logical 
as saying that A standing alone is A, but standing with 
three B’s (A.B.B.B.) becomes B. 


‘Certainly the Board cannot say that the method changes 
compelled the transfer of the six driving jobs to PMT, and 
that for that reason there was no duty to bargain about 
the matter.* The Company could have made every one of 
the method changes and still retained the six Department 
66 drivers to perform the jobs of driving the cars from the 
end of the assembly line to the storage spots on the park- 
ing lot. That was their work before the change of June 17. 
That work continued to be performed after June 17. There 
is no reason why the Company could not have continued to 
have it performed by the six bargaining unit drivers. 
Plainly we are concerned here with the same kind of con- 
tracting out the Supreme Court ruled on in Fibreboard: 


“<[C]ontracting out of . . . work previously 
performed by employees in the bargaining unit, 


4 We would not agree that the fact that contracting out is necessi- 
tated by authorized method changes relieves the employer of its duty 
to bargain on the contracting out, There is no need for us to argue the 
point bere, however, since, as indicated, the contracting out in this 
case was not compelled by the method changes but represented a sep- 
arate determination to have the storage function performed by PMT 
rather than unit employees. 
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which the employees were capable of continuing to 
perform.” (379 U.S. at 210; emphasis added) 


Of course, we do not say that the Union had a right to 
have the bargaining unit employees continued on in those 
jobs. What we do say is that the Union had a right to have 
the Company bargain about the removal of the unit work 
before actually contracting it out to PMT. Had it been 
afforded that right to bargaining, the Union might well 
have been able to bargain the Company out of contracting 
the work out. (See this Court’s explication in Fibreboard 
Paper Products Corp. v. NLRB, 116 App. D.C. 198, ..., 
322 F.2d 411, 414 (1963)) 


‘In Fibreboard the Supreme Court noted factors which, 
if present in a contracting out situation, might lift the bar- 
gaining requirement. 

‘“‘The Company’s decision to contract out the 
maintenance work did not alter the Company’s 
basic operation. The maintenance work still had to 
be performed in the plant. No capital investment 
was contemplated; the Company merely replaced 
existing employees with those of an independent 
contractor to do the same work under similar con- 
ditions of employment.’’ (379 U.S. at 213; emphasis 
added) 


Certainly the Board cannot be relying on any of these fac- 
tors, for plainly none are present. The Company’s basic 
operation has not been changed—the Southgate plant is 
still an assembly plant. The six driving jobs transferred 
to PMT continue to be performed on Company property. 
No capital investment was involved. In short, nothing 
about this case removes the transfer of the six jobs from 
the contracting out ruled on by the Court. In this case, as 
in Fibreboard: 
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«<_ _ . the Company merely replaced existing em- 

ployees with those of an independent contractor to 

do the same work under similar conditions of em- 
ployment.” 


The Company should have bargained with the Union first. 


IL. 
THE BOARD'S HOLDING THAT EVEN IF WHAT THE COM- 
PANY DID WAS CONTRACTING OUT, THERE WAS NO 
DUTY TO BARGAIN ON IT BECAUSE IT DID NOT CAUSE 
IMMEDIATE LAYOFES IS A FURTHER VIOLATION OF THE 
SUPREME COURT'S FIBREBOARD RULE. 

Though acknowledging that the six unit driving jobs were 
transferred out of the unit to PMT, the Board, as an “addi- 
tional” ground for its decision rests on the fact that no 
immediate layoffs were caused.* This ruling is in square 
conflict with the Board’s own principle, approved by the 
Supreme Court in Fibreboard, that the threat to future 


5 The Court’s third question to the Board was, in part: 


“Did the Board find that, although some contracting out oc- 
curred, there was no significant effect upon the bargaining unit be- 
cause (a) there were no immdiate layoffs?” (SAZa) 


The Board answered: 


“Again noting that the Board viewed Respondent’s action as a 
change in methods of operation within the mentioned management 
clause, the Board, as an additional ground for the dismissal of 
the complaint, relied upon the fact that the change did not result 
in any significant detriment to the employees in the bargaining 

. s s a * 

«ue * © It does not appear from the record that there were any 

layoffs as a result of the change.” (SA8a) 
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job security caused by the contracting out of bargaining 
unit jobs makes that subject a “condition of employment” 
and:a mandatory subject for bargaining. Although we dis- 
cussed this point in our principal brief (pp. 25-37), trac- 
ing the development of the Board’s contracting out doc- 
trine, we raise it again here, with special emphasis on the 
Supreme Court’s Fibreboard opinion. 


In Fibreboard the contracting out did cause immediate 
layoffs. But in approving the Board’s contracting out doc- 
‘trine, the Supreme Court made it absolutely clear that it 
is the loss of bargaining unit jobs that is important, and 
that when an employer takes bargaining unit jobs out.of 
the unit and has them performed by the employees of an 
outside employer, it is under a duty to bargain first, 
whether or not the transfer of jobs will put unit employees 
out of work immediately: 


“‘The subject matter of the present dispute is 
well within the literal meaning of the phrase ‘terms 
and conditions of employment’ . . . A stipulation 
with respect to the contracting out of work per- 
formed by members of the bargaining unit might 
appropriately be called a ‘condition of employment’. 
The words even more plainly cover termination of 
employment which, as the facts of this case indicate, 
necessarily results from the contracting out of work 
performed by members of the established bargain- 
ing unit.’”’ (379 U.S. at 210; emphasis added) 


Earlier in its opinion the Court identifies the contracting 
out it ruled on as follows: 


‘¢[ W]e are concerned here only with whether the 
subject upon which the employer allegedly refused 
to bargain—contracting out of plant maintenance 
work previously ‘performed by employees in the 
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bargaining unit, which the employees were capable 
of continuing to perform—is covered by the phrase 
‘terms and conditions of employment’ within the 
meaning of §$(d).” (379 U.S. at 210) 


If there can be any doubt as to whether this language ex- 
tends the bargaining duty to situations in which layoffs are 
not caused immediately, the Court’s reliance on Teamsters 
Local 24 v. Oliver* and Timken Roller Bearing,’ at pages 
212-13 of its opinion, mast be regarded as resolving it un- 
equivocally. In neither of those two cases had the con- 
tracting out caused immediate layoffs and in both the ad- 
jadicators emphasized that it was the decrease in future 
job seeurity caused by the contracting out of jobs that 
necessitated collective bargaining. In Oliver the Supreme 
Court stressed (and restressed in Fibreboard) : 


“<[AJ]n imadequate rental might mean the pro- 
gressive curtailment of jobs through withdrawal of 
more and more carrier-owned vehicles from service. 
Id. 358 U.S. at 294.” (379 U.S. at 212-13; emphasis 
added) 


In Timken the Board adopted the following from the Trial 
Examiner’s decision: 


“Without attempting generally to delimit the 
subject matter properly included. within the scope 
of collective bargaining, it seems apparent that the 
respondent’s system of subcontracting work may 
vitally affect its employees by progressively under- 
mining their tenure of employment in removing or 
withdrawing more and more work, and hence more 


© 358 U.S. 283 (1959}. 


770 NLEB 500 (1946), enforcement denied on other grounds, 161 
F.2d 949 (6th Cir. 1947). 
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and more jobs from the unit.”” (70 NLRB at 518; 
emphasis added) 


It is too late in the day, we submit, for the Board to limit 
its contracting out doctrine to only those cases in which 
the employer’s action causes immediate layoffs.. The Su- 
preme Court appreciates (as the Board used to) that the 
essence of contracting out is the loss of bargaining unit 
jobs, for it either causes immediate layoffs or sets the 
stage for them in the future. It is for this reason that the 
doctrine the Supreme Court approved in Fibreboard re- 
quires that contracting out that results in the loss of unit 
jobs ‘be first bargained on, whether or not it causes imme- 
diate lay offs.* 


8 In footnote 8 of the supplemental decision in this case (SA9a) two 
members of the Board intimate, wi*hout holding, that even if there is; 
duty to bargain where there are no immediate layoffs but only a loss of 
unit jobs, the loss of six jobs out of a possible 3,000 may be de minimis. 
The intimation is hardly in harmony with some of the Board’s most im- 
portant post-Fibreboard decisions. In Westinghouse Electric Corp. 
(Mansfield Plant), 150 NLRB No. 186 (1965), the Board defined a de 
minimis situation as one in’ which there is not “a significant impair- 
ment of job tenure, employment security, or reasonably anticipated 
work opportunities.” (Emphasis added). Plainly the contracting out 
of the six driving jobs in the instant case reduced “reasonaly antici- 
pated work opportunities,” since it meant the end of one whole classi- 
fication of work—parking lot driving. Moreover, in American Oil Co., 
151 NLRB No. 45 (1965), the Board was at pains to indicate that the 
contracting out of less than “individual jobs” may not be de minimis, 
ere there were six entire jobs contracted out—one entire classification 
of work. 


ii. 
THE BOARD'S RULING THAT EVEN IF WHAT THE COM- 
PANY DID WAS CONTRACTING OUT, ITS “OVERALL 
CONDUCT” SATISFIED ITS BARGAINING DUTY, OVER- 
LOOKS TWO BASIC FACTS AND EFFECTS AN UNFAIR, 
UNWARRANTED EXTENSION OF THE HARTMAN LUG- 
GAGE WAIVER DOCTRINE. 


As noted, the Board’s ruling that the Company’s “ ‘over- 
all conduct’ fulfilled any claimed duty to bargain it pur- 
portedly had under the Act” rests on two items. First, the 
fact that the Company gave the Union advance notice of 
the change and the Union neither requested a delay nor 
suggested alternatives. Second, that on June 20, after four 
meetings on the subject, the Company and the Union 
reached agreement on the placement and pay of the union 
drivers displaced by the change’ (SA10a). 


(a) The Union’s Failure to Request a Delay or 
Saggest Alternatives. 

The basic fact overlooked by the Board here (though 
noted in its original decision: JA 271) is that when, at 
the meeting of June 12, the Union demanded bargaining 
on the transfer of the driving jobs to PMT, the Company 
responded by stating that it had a right under the contract 
to do what it was going to do so there was no point in dis- 
cussing it: 

“We have told you what we are going to do and 


you have a recourse . . . under the contract’s griev- 
ance procedure.’’? * * * ‘‘We have given you our 


*In its original decision the Board found this conduct “significant” 
but did not adopt it as a ground for decision (JA 274). 
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position. I see no reason to belabor the point any 
longer.” (JA 252) 


We submit that, confronted with this position, the Union 
had no duty to request a delay or suggest alternatives. 


When an employer gives advance notice of contracting 
out and indicates its willingness to engage in collective bar- 
gaining on the question, the union cannot sit silently by 
until the employer acts and then accuse it of unilateral 
action. Where the employer demonstrates a willingness to 
bargain, the union has a duty to participate in the bargain- 
ing. Generally speaking, the union has two tasks in such 
bargaining: to find out from the employer why he is think- 
ing about contracting out and, then, to try to talk him out 
of it by demonstrating that his reasons either are without 
merit or can be taken care of in some other way.** But in 
this case the Company did not allow for sach a dialogue. 
When the Union requested bargaining it answered flatly 
that it had a contract right to do what it was going to do 
so discussion was pointless. Certainly the Company’s 
adamant, unyielding position relieved the Union of its nor- 
mal responsibility for such things as suggesting alterna- 
tives. Here there was no bargaining to participate in and 
absolutely no possibility of securing any. 

The Board has held that where the employer has a clear 
and unmistakable contract right to take certain action, he 
has no duty to bargain on it;" and here the Board inter- 
preted the management clause in the parties’ agreement as 
giving the Company the right to do what it did. But the 


10 Fibreboard Paper Products Corp. v. NLRB, 116 App. D.C. 198, 
seep 822 F, 2d 411, 414 (D.C. Cir, 1968). 


311 Shell Oil Co., 149 NLRB 283 (1964). 
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Board also ruled that even if the Company’s action was 
contracting out and not authorized by the contract, its 
conduct would nevertheless satisfy any bargaining duty it 
might have had.* If the Board means this, it is ruling that 
an employer’s good faith claim of a contract right to con- 
tract out satisfies the bargaining duty even though the 
claim is erroneous, and it is implying that a refusal to bar- 
gain on contracting out is @ violation of the Act only if it 
is motivated by bad faith. But the latter is a repudiation 
of the very doctrine the Board had to fight so hard to es- 
tablish—that a refusal to bargain on contracting out is @ 
violation even though the employer is not possessed of any 
improper motivation. While other courts of appeal were 
rejecting the principle,” this Court approved it in Ftbre- 
board and was affirmed by the Supreme Court. As this 
Court put it: 
‘<But the Board’s final conclusions do not rest on 
a basis of improper motivation. It is not necessary 
to find an anti-union animus as & predicate for a 
conclusion that the emplc zer violated Section 8 
(a)(5) which commands good faith bargaining on 
wages, hours and terms and conditions of employ- 
ment.” (116 App. D. C. at ..., 322 F. 2d at 414) 


If, as its decision strongly indicates, the Board is ruling 
that a good faith but erroneous claim of a contract right 
to contract out satisfies the bargaining duty, it is plainly 


_— 

12“ Whether or not the projected change of method falls within the 
category of ‘contracting out’, Respondent by its ‘overall conduct’ ful- 
filled any claimed duty to bargain it purportedly had under the Act.” 
(SA 10a; emphasis added) 

13 NLRB v. Adams Dairy, Inc., 322 F. 24 553, 557-62 (8th Cir. 
1963, remanded 379 U. S. 644 (1965), reconidered 350 F. 2d 108 
(1965) ; Town and Country Mfg. Co. v. NLRB, 316 F. 2d 846, 847 (5th 
Cir. 1963). 


<< 


~ 2 At #4 
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wrong. In any event, the Board’s ruling that the Company 
satisfied its bargaining duty because the Union did not re- 
quest a delay or suggest alternatives is in error because it 
overlooks the basic fact that the Company’s position made 
it plain that it would consider neither one. 


(b) The Agreement on Placing the Displaced Drivers. 

On June 14, two days after the June 12 meeting at which 
the Union demanded bargaining and the Company stood on 
the management clause, the Union filed its unfair labor 
practice charge accusing the Company of refusing to bar- 
gain on transferring the driving jobs to PMT (JA 276). 
Three days later, on June 17, the Company went ahead 
(SA 6a). Three days later on June 20, and as the culmina- 
tion of four meetings on the subject, the parties agreed on 
placement and pay for the Department 66 drivers displaced 


by the change (SA 10a). The Board regards this agree- 
ment and the meetings that preceded it as satisfaction of 
any bargaining duty the Company may have had. 


In its original decision the Board was under the mis- 
taken impression that the four meetings were on the basic 
question of whether or not the jobs should be transferred. 
(See the discussion at page 18, note 8, of our principal 
brief). In its supplemental decision the Board acknowl- 
edges that the meetings were not on that question but on 
the effect of the transfer on the employees involved. It is 
clear, therefore, that the Board is not ruling that the meet- 
ings satisfied the Company’s duty to bargain on the ques- 
tion of whether the transfer of jobs to PMT should occur. 


It thus appears that the Board is ruling, instead, that by 
bargaining on the effect of the transfers, the Union waived 
its right to bargaining on the basic question of whether 
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the transfers should even occur. Its citation of Hartman 
Luggage Co., 145 NLRB 1572 (1964), supports this 
reading. 

Even before its Fireboard doctrine that an employer’s 
bargaining duty requires it to give advance notice and 
engage in collective bargaining with the union on the ques- 
tion of whether work should be contracted out, the Board 
established the rule that where an employer contracts out 
it has a duty to bargain with the union concerning the 
effect of that action on its employees.* That is, it must 
bargain on sach things as the order of layoffs, transfers 
to other departments or plants, separation pay, etc. In 
Hartman Luggage, supra, the Board held that where the 
employer gives the union notice of contracting out and 
the union goes straight into bargaining on the effect of 
the change on the employees, without first demanding bar- 


gaining on the question of whether the contracting out 
should even occur, it waives its right to bargaining on 
that question. The theory appears to be that the employer 
can infer from the union’s behavior that it acquiesces in 
the decision and does not wish to try to talk the employer 
out of it. (147 NLRB at 1579) 


ile we think the Hartman rule injects an unfair and 
unwarranted element of technicality into the contracting 
out doctrine, there is no need for us to oppose it here, 
for a consideration of all the facts make it plain that it 
has no application to this case. In Hartman, the union did 
not demand bargaining on the contracting out but only on 
its effect. Here the Union demanded bargaining on the 
contracting out at the June 12 meeting and gave further 


% See, e.g, Winn-Dizie Stores, Inc., 147 NLRB 788 (1964). 


21 


notice of its demand for such bargaining in the unfair 
labor practice charge it filed two days later, on June 14. 
It was not until after the June 12 meeting at which bar- 
gaining was demanded and refused, after the filing of the 
unfair labor practice charge on June 14, and after the 
Company’s unilateral imposition of the transfer on June 
17, that the Union, on June 20, agreed with the Company 
on placement and pay for the displaced drivers. Certainly 
there is no basis here for an inference that the Union 
“acquiesced’’ in the Company’s plan and had no interest 
in bargaining on the question of the transfer of the jobs. 
Plainly the Hartman waiver cannot be found here. 


If by its decision in this case the Board means to extend 
the Hartman waiver to the case in which the union demands 
bargaining on the contracting out; is refused; files an 
unfair labor practice charge; sees the employer go ahead 
unilaterally; and then, anxious to lessen the impact on the 
employees during the pendency of the Labor Board pro- 
ceedings (and against the event that it does not prevail), 
bargains with the employer on the effect of the move—that 
effort should be thwarted. When a union files a charge 
against a refusal to bargain on contracting out and then, 
after the employer has gone ahead unilaterally, proceeds 
to bargain on the effect, all it is trying to do is protect 
its members and mitigate damages. If the Board regards 
such reasonable efforts as waivers, it should be corrected. 


RELIEF 


Since none of the Board’s three grounds for decision is 
valid, we ask the Court to reverse the original and supple- 
mental decisions and orders. 


Respectfully submitted, 


STEPHEN I. SCHLOSSBERG, 
JOHN A. FILLION, 
BERNARD F. ASHE, 
JORDAN ROSSEN, 
MICHAEL S. FRIEDMAN, 

8000 E. Jefferson, 

Detroit, Michigan 48214, 
JOSEPH L. RAUH, JR., 
JOHN SILARD, 

1725 K St. N. W., 

Washington 6, D.C., 

Attorneys for Petitioner. 


SUPPLEMENTAL APPENDIX FOR 
PETITIONER 


—— 


IN THE 


United States Court of Appeals for the 
District of Columbia Circuit 


No. 19,156 


—— oe 


INTERNATIONAL UNION, UNITED AUTOMOBILE, 
AEROSPACE AND AGRICULTURAL IMPLEMENT 


WORKERS OF AMERICA (UAW), 
Petitioner, 
ve : 
NATIONAL LABOR RELATIONS BOARD, 
Respondent : 
—_— 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD _ 


—— 


ORDER 
(Filed October 1, 1965) 
Before: Bazston, Chief Judge, Epazrton, Senior Circust 
Judge, and Wricst, Circuit Judge. 
This cause came on to be heard on the record from the 
National Labor Relations Board and on petition to re- 


2a Order 


view an order of the National Labor Relations Board here- 
in, and was argued by counsel; 

And the court being uncertain as to the precise holding 
of the Board in the following particulars: 

(1) Did the Board find there was contracting out to 
Pacific Motor Trucking of work formerly per- 
formed by the bargaining unit? 

(2) Did the Board hold that the management clause of 
the bargaining agreement authorized contracting 
out without collective bargaining? 


(3) Did the Board find that, although some contracting 
out occurred, there was no significant effect upon 
the bargaining unit because 
(a) there were no immediate layoffs? 

(b) the amount of contracting out was de minimis? 


(c) for any other reason? 


IT IS ORDERED by the court that this case be, and it 
is hereby, remanded to the Board for clarification of its 
opinion. See Government of Guam v. Federal Maritime 
Commission, 117 U.S. App. D.C. 296, 329 F. 2d 251 (1964). 


IT IS FURTHER ORDERED that jurisdiction be re- 
tained by this court. See Halpern v. F.C.C., 118 U.S. App. 
D.C. 28, 331 F. 2d 774 (1964). 


Per Curiam. 


Dated: October 1, 1965. 
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United States of America 
Before The 


NATIONAL LABOR RELATIONS 
BOARD 


a 


General Motors Corporation, Buick- 
OxpsmosiLE-Pontiac AssemBiy Drvi- 
SION 

and 

International Union, Unirep Avromo- 
BILE, AEROSPACE AND AGRICULTURAL 
ImetemMentT Workers oF AMERICA, 
(UAW), AFL-CIO 


—_+—- 


SUPPLEMENTAL DECISION AND ORDER 


On October 30, 1964, the National Labor Relations Board 
issued a Decision and Order in the above-entitled proceed- 
ing,’ reversing Trial Examiner Howard Myers’ Decision 
and dismissing the complaint in its entirety. In so finding, 
the Board held, contrary to the Trial Examiner, that Re- 
spondent did not violate Section 8(a) (5) and (1) of the Act 
by leasing the OK parking lot at its South Gate, California, 
plant, to Pacific Motor Trucking Company* on June 17, 
1963, and transferring its department 66 drivers to other 
unit jobs because those actions constituted a change of 
method and work reassignment and as such were permit- 
ted by the managerial rights clause as well as other pro- 
visions of the contract with the.Union. 


1149 NLRB 396. 
2 Herein called PMT. 
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Upon the Union’s petition to review and set aside the 
Board's Order, the Court of Appeals for the District of 
Columbia Cirenit? remanded the proceeding to the Board 
for clarification of its opinion. Pursuant to the Court’s 
remand, the Board has considered the Trial Examiner’s 
Decision, the exceptions to his Decision and briefs to the 
Board, the briefs to the Court, the briefs to the Board fol- 
lowing the Court’s remand order, and the entire record in 
the case. The Board adheres to its dismissal of the com- 
plaint for the reasons set forth in its earlier decision as 
farther explicated herein. 


In its remand order, the Court asked the following ques- 
tions: 

1. Did the Board find there was contracting out to 
PMT of work formerly performed by the bargain- 
ing unit? 

The Board did not find, and it does not now find that 
there was contracting out to PMT of work formerly per- 
formed by the bargaining unit. As noted above, the Board 
did find in agreement with Respondent that the leasing of 
the OK lot to PMT on June 17 and its plan thereafter to 
transfer its 1$ department 66 drivers to other jobs in the 
bargaining unit at the plant were not within the contempla- 
tion of the Fibreboard and Town & Country decisions’ as 
sach moves constitated a change of method without result- 
ant layoffs or discharges and were permitted under the 
management provision of Respondent’s National Agree- 
ment with the Union. 


2 International Union, United Automobile, Aerospace & Agricul- 
tural Implement Workers of America (UAW) v. N.L.R.B. (C.A. D. C. 
No. 19,156, October 1, 1965). 


4 The Union’s request for oral argument before the Board is hereby 
denied as the record, the exceptions, and the briefs adequately present 
the issues and positions of the parties. 

%Fibreboard Paper Products Corp., 188 NLRB 500, enfd. 322 
P.2d 411 (C.A. D.C.), affirmed 379 U. S. 203; Town & Country Manu- 
facturing Co., Inc., 136 NLRB 1022, enfd. 316 F.2d 846 (C.A. 5). 
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2. Did the Board hold that the management clause of 
the bargaining agreement authorized contracting 
out without collective bargaining? 


Noting, as stated above, that Respondent’s action was a 
change in method of operation rather than “contracting 
out,” the Board held, and now reaffirms that holding, that 
the Respondent’s action was “authorized” by the manage- 
ment clause of the collective-bargaining agreement. As the 
Board stated in its earlier decision, the OK parking lot, 
prior to June 17, adjoined the end of the assembly line and 
‘was used by Respondent for temporarily parking cars while 
its car distribution department, which consisted of non- 
unit clerical employees, made up the loads or groups of cars 
to be turned over to PMT at a later point for shipping. 
The other lot, which was adjacent to, but separated by a 
fence with a gate from the OK lot, was leased from Re- 
spondent for temporarily parking cars to be loaded on 
PMT haulaway trucks or multilevel rail carriers. 


Upon approval of the assembled cars in Respondent’s car 
conditioning department, employees in the bargaining unit, 
known as drivers of unlicensed cars, drove the cars to the 
end of the assembly line. Before June 17, 6 of the 18 em- 
ployees in department 66 all of whom were also in the bar- 
gaining unit, then drove the cars te numbered “spots” in 
the OK lot, which they noted on the manifests that accom- 
panied each car. The manifests were sent to Respondent’s 
car distribution department, which made up the loads for 
various dealers, and were given to the other 12 department 
66 drivers who drove the cars from the spots in the OK lot 
to the shipping building near the PMT lot. These 12 de- 
partment 66 drivers then raised the hood and deck lid of 
the car, checked the battery to make sure there was a suffi- 
cient charge, emptied and partly refilled the gasoline 
tank, and picked up certain uninstalled accessories from 
the shipping building and placed them in the trunk. The 12 
drivers left the cars which were jointly checked by a plant 
protection employee of Respondent and a PMT checker, 
with the latter assuming responsibility for the cars on be- 
half of PMT. PMT employees classified as yard or gate- 
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men came through the gate and drove the cars to the PMT 
lot where they were parked in aisles respectively desig- 
nated for shipment by haulaway trucks or multilevel rail 
earriers. The PMT track dispatcher allocated the haul- 
away loads to PMT truck drivers who loaded the cars on 
the trucks and drove the loads to the dealers. The PMT 
rail dispatcher instracted other PMT employees classified 
as loaders to load specifie groups of cars on the rail car- 
riers. 


As indicated above, the OK lot was leased to PMT on 
June 17 and the two lots were consolidated into one PMT 
lot in order to permit Respondent to change its method of 
turning completed cars over to PMT from load shipping to 
single ear shipping. With the leasing of the OK lot to 
PMT, the fence, which separated the two lots, was removed 
and the point of delivery of completed cars to PMT was 
moved from the old shipping building near the fence to a 
new shipping canopy located 35 to 40 feet west of the end 
of the assembly line. 


The nonrepresented clerical employees in Respondent’s 
car distribution department no longer performed the work 
of making up the loads which were to be shipped by PMT. 
As this function was now to be performed by PMT truck 
and rail dispatchers, Respondent after June 17 was able 
to turn cars over to PMT individually at the new delivery 
point as they came off the assembly line instead of waiting 
until loads of 4 or 12 cars were accumuiated in the OK 
lot for track or rail shipment. Since June 17, the nondriv- 
ing or service functions have been performed by assembly 
line employees of Respondent before the cars are taken 
by Respondent’s drivers of unlicensed cars to the new 
shipping canopy. Here they are inspected by a plant pro- 
tection employee of Respondent and a PMT checker. The 
cars are then turned over to PMT yard or gatemen who 
drive them to spots designated in the manifest either in 
the former OK lot for rail shipment or to the old PMT lot 
for shipment by truck. The manifests, which at this june- 
ture are referred to as car shippers, go to the PMT truck 
and rail dispatchers who, in contrast to the pre-June 17 


eee —_ 
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situation, are now responsible for making up the loads 
which are to be handled by PMT loaders and truckdrivers 
for shipment to dealers. 


In sum, Respondent changed from load lot to single car 
shipping. 

The Union in its brief to the Court conceded that the 
foregoing change “was a genuine change in methods” [Em- 
phasis supplied]. And, although the Union originally ob- 
jected to Respondent’s action as bringing about the loss of 
18 unit jobs, it also conceded in its brief to the Board on 
remand that the elimination of the jobs of the 12 depart- 
ment 66 drivers, who had been assigned to driving cars 
from the numbered spots in the OK lot to the shipping 
building near the pre-June 17 fence, was a permissible uni- 
lateral methods change under the management rights 
clause. However, the Union still contends that Respon- 
dent violated the Act in that the jobs of the other 6 de- 
partment 66 drivers who, prior to June 17, drove cars from 
the end of the assembly line to the numbered spots on the 
OK lot, constituted work which was not eliminated but was 
instead improperly “contracted out” to PMT drivers with- 
out prior Respondent consultation with the Union. We. do 
not agree. 


The Union, as noted above, conceded that the change from 
load lot to single car shipping was a “genuine change in 
methods.’’ The Board found that this change was not a man- 
datory bargaining subject. as it was permitted by para- 
graph (8) of the National Agreement which reserved, as 
the “sole responsibility” of Respondent, actions and de- 
cisions concerning “the methods . . . and means” of its 
operations. Respondent, in the exercise of its contractual 
right to do so, eliminated department 66. Its action was not 
merely to remove some driving functions from that depart- 


See Shell Oil Company, 149 NLRB 288, 289, wherein it was 
found that an employer does not violate its duty to bargain when the 
unilateral action is “consistent” with the parties’ collective-bargaining 
agreement, 
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ment. Thus, the driving work, which is now performed by 
PMT employees, is an aspect of the new delivery system 
and not a residual function of department 66. 


For these reasons the Board found in its earlier decision, 
and hereby reaffirms its finding, that Respondent’s elimi- 
nation of department 66 did not violate Section 8(a) (5) 
and (1) of the Act, as such conduct was authorized by the 
management clause of the bargaining agreement. 


3. Did the Board find that, although some contracting 
out occurred, there was no significant effect upon 
the bargaining unit because 
(a) there were no immediate layoffs? 

(b) the amount of contracting out was de minimis? 


(ce) for any other reasons 


Again noting that the Board viewed Respondent’s action 
as a change in methods of operation within the mentioned 
management clause, the Board, as an additional ground for 
its dismissal of the complaint, relied upon the fact that 
the change did not result in any significant detriment to 
the employees in the bargaining unit.’ The Board reaffirms 
that position. 

The Union conceded that the change from the load lot to 
the single car system “achieved substantial efficiencies 
. ...” It does not appear from the record that there were 
any layoffs as a result of the change. Rather, the record 
shows that the department 66 employees were reassigned 
to other unit jobs at the same rate of pay when the depart- 
ment was eliminated. While it is true that some department 


7 See Kennecott Copper Corp., 148 NLRB 1653, 1654, wherein the 
Board stressed “the fact that the Respondent’s allegedly unlawful acts 
resulted in no significant detriment to the employees in the . . . unit 
. - « »” See, also, Allied Chemical Corporation (National Aniline Divi- 
sion), 151 NLRB No. 16, affd. F.2d (C.A. 4), deciced March 14, 1966. 


Supplemental Decision and Order 9a 


66 drivers were soon thereafter given unit work as driv- 
ers of unlicensed cars at a rate which was 5 cents below 
their previous rate, this was the direct result of an agree- 
ment between the Union and Respondent as to the trans- 
fer of these employees. Thus, the record does not establish 
that department 66 employees or any other employees in 
the unit suffered any significant detriment from Respon- 
dent’s abolition of department 66. As the Board indicated 
in its earlier decision, the mere reassignment of an em- 
ployee to another unit job does not by itself necessarily 
constitute significant detriment to the employees in the 
bargaining unit requiring that the employer bargain col- 
lectively before effecting such a change.* 


Finally, in support of its dismissal of the complaint, the 
Board relies upon the principle that the finding of an 8(a) 
(5) violation rests upon an “evaluation of the [Company’s] 
overall conduct . . . .”* Here, as the Board stated in its 
earlier decision, there were a series of conferences between 


8 Moreover, as the Union now contends that only 6 of the depart- 
ment 66 employees were improperly affected by Respondent’s conduct, 
the Board is reinforced in its original conclusion as to the minimal im- 
pact that resulted from the reassignment of this smaller number of em- 
ployees. The Board has already pointed out that these department 66 
drivers experienced no loss of jobs as they were given work in the unit. 
In addition, no evidence was adduced as to any demonstrable adverse 
impact on other employees in the unit which in all probability con- 
tained at least a majority of the 3000 employees at the South Gate 
plant. See Westinghouse Electric Corp., (Mansfield Plant), 150 NLRB 
No. 186, wherein it was found that there was no obligation to bargain 
about changes which had “no demonstrable adverse impact” on em- 
ployees in the unit. 


original decision did not find that there was contracting out of 

the degree of effect on the bargaining unit was not found in that deci 
sion to be significant; he does not now consider such effects or 

them to be material to disposition of the case and would dispose 

it on the grounds mentioned previously herein; but if he considered 
that there had been a contracting out of work, he would not find the 
effects to be de minimis. 


® Hartman Luggage Co., 145 NLRB 1572, 1573; see, also, Westing- 
house Electric Corp., (Mansfield Plant), supra. 
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management and the Union during a 6-week period pre- 
ceeding the elimination of department 66. In the course of 
these discussions, Respondent clearly set forth its plans 
for the change in method and the Union stated its opposi- 
tion thereto without, however, requesting any delay or sug- 
gesting alternative courses of action. The parties having 
thoroughly discussed the prospective change, the Local’s 
shop committee at four meetings with plant management 
from June 13 to 20 concentrated on resolving their differ- 
ences as to Respondent’s assignment of department 66 
drivers at their old rate of pay to assembly line jobs in the 
bargaining unit. It is thus clear from this record that the 
Tnion had advance notice of the change and had ample op- 
portunity to diseuss and protest Respondent’s plan. It is 
also significant that the Union made no counterproposals 
and proceeded on June 13 to settle its differences with man- 
agement as to the effect of the change of method. 


In the light of these facts, the Board finds that, whether 
or not the projected change of method falls within the cate- 


gory of “contracting out,” Respondent by its “overall con- 
duct” fulfilled any claimed duty to bargain it purportedly 
had under the Act. 


Accordingly, the Board affirms its dismissal of the com- 
plaint in its entirety. 


OxvER 


Pursuant to Section 10(¢) of the National Labor Rela- 
tions Act, as amended, the National Labor Relations Board 
hereby orders that the complaint be, and it hereby is, dis- 
missed in its entirety. 

Dated, Washington, D.C. April 20, 1966. 

National Labor Relations Board 
John H. Fanning, Member 


Gerald A. Brown, Member 
Howard Jenkins, Jr., Member 
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STATEMENT OF QUESTIONS PRESENTED 


1. Did the Board err in holding that because the con- 
tracting out did not cause immediate layoffs the Company 
was under no duty to bargain with the Union on its deci- 
sion to contract out the eighteen bargaining unit jobs in 
the Car Loader classification? 


2. Did the Board err in holding that the grant to the 
Company, in the UAW-GM National Agreement, of the 
right to change ““methods, processes, and means of manu- 
facturing” is a contract waiver by the Union of its statu- 
tory right to prior collective bargaining on contracting out 
of unit work? 
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Argument: 


1. The Board’s holding that contracting out which 
eliminates jobs from the bargaining unit but 
does not cause immediae layoffs does not “re- 
sult in any substantial impairment of the bar- 
gaining unit” and so is not a mandatory subject 
for bargaining flies in the face of the contract- 
ing doctrine as it has been developed by the 
Board and approved by the Supreme Court in 
Fibreboard 


(a) Timken Roller Bearing 
(b) Railroad Telegraphers 
(ce) Ftbreboard (first) 

(d) Town & Country 

(e) Fibreboard (second) 


2. The Board's holding that the Union waived its 
statutory right to bargaining on the contract- 
ing of the eighteen unit jobs by agreeing to the 
management’s rights clause in the UAW-GM 
National Agreement violates its own court-ap- 
proved rule against finding waivers unless they 
are of “specific” rights and expressed in “clear 
and unmistakable” language 


Cases 


Adams Dairy Co., 147 NLRB No. 133 (1964) 34 
California Portland Cement Co., 191 NLRB 1436 
(1952) 
*Fafnir Bearing Co., 151 NLRB No. 40 (1965)... .24, 40, 41 
*Fibrebeard Paper Products Corp., 130 NLRB 1558 
(1961) 
*Fibreboard Paper Products Corp., 1388 NLRB 550 
(1962), affirmed, 116 App. D.C. 198, 322 F. 2d 
411 (1963), affirmed, — U.S. —, 13 L. ed. 2d 
4,20, 23, 24, 26, 27, 
33, 34, 35, 36, 37 
Hawaii Meat Co., Ltd., 139 NLRB 966 (1962) re- 
versed, 321 F. 2d 397 (9th Cir. 1963) 
Heckman Furniture Co., 101 NLRB 631 (1952).... 38, 3 
NLRB v. J. H. Allison Co., 165 F. 2d 766 (6th Cir. 
1948), cert. denied, 335 U.S. 814 (1949) 
NLRB v. Item Co., 220 F. 2d 956 (5th Cir. 1955), 
cert, denied, 350 U.S. 836 (1955) 
Otis Elevator Co., 102 NLRB 770 (1953), enforced, 
208 F, 2d 176 (2d Cir. 1953) 


*Cases chiefly relied upon are marked by asterisks, 


*Puerto Rico Telephone Co., 149 NLRB No. 84 
(1964) 

*Railroad Telegraphers v. Chicago & N. W. RB. Co., 
262 U.S. 330 (1960).........----66- 23, 26, 28, 30, 31, 


Shell Oil Co., 149 NLRB No. 22 (1964) 
“Teamsters v. Oliver, 358 U.S. 283 (1959) 
Tidewater Associated Oil Co., 85 NLRB 1096 (1949) 
20, 38, 39 
*Timken Roller Bearing Co., 70 NLRB 500 (1946), 
enforcement denied on other grounds, 161 F-. 
2d 949 (6th Cir. 1947) 23, 26, 27, 28, 30, 31, 
32, 34, 35, 36, 38, 40 
*Town & Country Mfg. Co. 136 NLRB 1022 (1962), 
enforced, 316 F. 2d 846 (5th Cir. 1963) . . .4, 20, 23, 26, 
27, 32, 33 


Statutes 


Section 8(a)(1), National Labor Relations Act, as 
amended, 29 U.S.C. $158(a) (1) Se bee. gpd Leer 
Section 8(a)(5), National Labor Relations Act, as 
amended, 29 U.S.C. §158(a)(5)..... 1, 4, 21-22, 24, 27, 
: 32, 33, 35, 36 
Section 8(d), National Labor Relations Act, as 
amended, 29 U.S.C. $158(d) 


JURISDICTIONAL STATEMENT 


1. On June 14, 1963 petitioner (the Union) filed an 
unfair labor practice charge against General Motors Cor- 
poration (the Company) accusing it of violating Sections 
8(a)(1) and (5) of the National Labor Relations Act, as 
amended, by refusing to engage in collective bargaining on 
the Company’s decision to contract out eighteen bargaining 
unit jobs. JA276. r 

2. On January 27, 1964 Ralph E. Kennedy, Regional 
Director, NLRB Region 21, issued a complaint based on the 
Union’s charge. JA277-81. 

3. On May 8, 1964, after a trial, NLRB Trial Examiner 
Howard Myers issued his Decision holding that the Com- 


pany had violated Sections 8(a)(1) and (5) of the Act. 
JA235-66. 


4. The Company filed exceptions, and on October 30, 
1964 Respondent (the Board) issued its Decision and 
Order, reversing the Trial Examiner and dismissing the 
Complaint. JA267-75. 

5. On February 1, 1965 the Union filed the instant Pe- 
tition for Review, basing jurisdiction on Section 10(f) of 
the National Labor Relations Act, as amended, which pro- 
vides: 


“Any person aggrieved by a final order of the 
Board granting or denying in whole or in part the 
relief sought may obtain a review of such order 
in any circuit court of appeals of the United States 
in the circuit wherein the unfair labor practice in 
question was alleged to have been engaged in or 
wherein such person resides or transacts business, 
or in the United States Court of Appeals for the 
District of Columbia, by filing in such court a writ- 
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ten petition praying that the order of the Board 
be modified or set aside. A copy of such petition 
shall be forthwith transmitted by the clerk of the 
court to the Board, and thereupon the aggrieved 
party shall file in the court the record in the pro- 
ceeding, certified by the Board, as provided in 
section 2112 of title 28, United States Code. Upon 
the filing of such petition, the court shall proceed 
in the same manner as in the case of an application 
by the Board under subsection (e) of this section, 
and shall have the same jurisdiction to grant to the 
Board such temporary relief or restraining order 
as it deems just and proper, and in like manner to 
make and enter a decree enforcing, modifying, and 
enforcing as so modified, or setting aside in whole 
or in part the order of the Board; the findings of 
the Board with respect to questions of fact if sup- 
ported by substantial evidence on the record con- 
sidered as a whole shall in like manner be con- 
clusive.” 


STATEMENT OF THE CASE 
(a) Preliminary Statement 


In this preliminary statement we shall outline chrono- 
logically the events of the case. More detailed discussion 
of the major items will follow in succeeding sections.* 


This case involves the method by which the finished cars 
manufactured at the Company’s Buick-Oldsmobile-Pontiac 
(BOP) plant in Southgate, California are moved from 
final inspection to the haul-away trucks and rail cars on 
which they are transported to the Company’s dealers in 
the western states area, 


1In this Preliminary Statement record references are given for only 
those facts not detailed in succeeding sections, 
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In February or March of 1963 Southgate management 
began to consider a change from the load lot method of car 
loading it was then employing to the single car method. 
JA204. The load lot method involved parking each car 
twice, the first part (a waiting park) being performed by 
bargaining unit employees and the second (a loading park) 
by drivers employed by Pacifie Motor Transport (PMT), 
with whom the Company has a haul-away contract. Under 
the single car method the second (loading) park would be 
eliminated and the first (waiting) park would be made by 
PMT employees rather than bargaining unit people. 


By May of that year management’s consideration of the 
change had progressed to a point at which it was desirable 
to meet and have discussions with PMT. JA195-96. By 
May 17? the decision to make the change had been made, 
for on that date those members of management who would 
be affected were advised of it. JA205. It was not, however, 
announced to the Union. 


In the meantime, Union officials had received rumors of 
the change and on April 29 began demanding discussions 
on the subject. The members of Southgate management to 
whom these demands were addressed replied that they 
knew nothing of such a change. Although the change had 
been decided upon by May 17, it was not until June 4 that 
Southgate management announced it to the Union, stating 
only that it would take place in the near future. JA78-S0. 


The one and only Company-Union meeting on the sub- 
ject occurred on June 12, At it the Union demanded nego- 
tiotions and the Company insisted that it had a contractual 
right to do what it was going to do and that the matter was 
not negotiable. The Company invited the Union to pursue 
its remedies. 


2 All dates are in 1963 unless otherwise indicated. 
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On June 14 the Union filed the unfair labor practice 
charge involved in this proceeding, accusing the Company 
of violating its duties under Section $(a)(1) and (5) of the 
Act by refusing to engage in collective bargaining on the 
question of whether or not it needed to and should con- 
tract out the work of the waiting park, ie., driving the 
cars to and away from the waiting park. On June 17 the 
Company went ahead with its plan, without bargaining. It 
eliminated the loading park and contracted out the wait- 
ing park to PMT, laying off the eighteen bargaining unit 
employees who had“heen porforming it. RMT, in turn, 
hired five new employees to handle the additional work. 


That same day the Company transferred the eighteen 
laid off men to production jobs. The Union filed a griev- 
ance claiming that the parties’ collective bargaining con- 
tract called for the employees to be placed in driving jobs. 
The parties met on this grievance on June 18, 19 and 20 
and at the last meeting the Company agreed to place the 
employees in driving jobs and the grievance was settled. 


The NLRB issued a complaint on the Union’s unfair 
labor practice charge on January 27, 1964 and the case was 
tried before Trial Examiner Howard Myers from Febru- 
ary 27 through March 4, 1964. JA235-36. On May 5, 1964 
the Trial Examiner’s Decision was issued. JA264, He 
found that the Company had violated its duties under Sec- 
tions 8(a)(1) and (5) of the Act by contracting out the 
bargaining unit work without first bargaining on the sub- 
ject. JA261. He rested his decision on Town & Country 
Mfg. Co., 126 NLRB 1022, and Fibreboard Paper Prod- 
ucts, 138 NLRB 550. JA257. The Company filed excep- 
tions and on October 30, 1964 the Board issued its decision, 
reversing the Trial Examiner and dismissing the Com- 
plaint. JA267-75. It is that decision we have petitioned 
this Court to review. 


(b) The Contracting Out of the Waiting Park 


As indicated, prior to June 17, 1963 the Company em- 
ployed the load lot method of moving its finished cars from 
final inspection to the haul-away trucks and railroad cars 
on which they’ were transported to the Company’s western 
states dealers. JA203. Each haul-away truck carries from 
four to six cars and each rail car twelve, all of which are 
destined for the dealers of a particular community. JA174, 
189. In most cases the four to twelve cars to be included 
in a load do not come off the assembly line at the same 
time. Often they come off days apart, and in some cases 
even a week apart. JA161-64, 173-74. Under the load lot 
method the Company scheduled the loads and did not turn 
over to PMT, say, the five cars scheduled for a load until 
all five had come off the line and were ready for loading.* 
JA161, 173. While the first cars to come off the line were 
waiting for the full complement of five, the Company 
parked them in its OK lot. JA161. Each car was parked 
in the OK lot by a bargaining unit employee and, when all 
five cars were ready, they were driven by bargaining unit 
employees to the point at which they were turned over to 
PMT. JA153-54, 173, 177. 


Under the single car method the basie difference is that 
PMT, not the Company, schedules the loads and, rather 
than taking possession of the cars only after all five are 
ready to go, PMT now takes possession of each one as it 
comes off the line. JA1S1. PMT, therefore, has possession 
of the first cars while they are waiting for the others in the 
load. JA159, 161, 191, As was the case under the old sys- 
tem, the cars awaiting their full complement are parked 
in the OK lot, except thal now the OK lot is under lease 


«Throughout we use the example of a five car load, 
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to PMT and it is PMT drivers who do the work of the 
acaiting park that bargaining unit employees used to per- 
form. JA198, 158-59, 161, 180-83, 191-92. Though detailed 
topographical diagrams follow, this simplified diagram 
demonstrates who was doing what work, before and after 
the change. 


ae meet pee P 


Inspection 
OPERATION AFTER JUNE 17 
WAITING & LOADING 


| Haul-Away 
pee Px P oe (_ Truck 


‘End of Line 


Final Inspection memasae - UAW employee 
ep * PMT ‘employee 

; P » Park’ 

7 az X = transfer to 
"e PMT 
‘As indicated, PMT employees are now doing the work pre- 
viously done by bargaining unit employees. 

In short, what the Company has done is divest itself of 
the load scheduling work and the work involved in the 
waiting park. Both items it has given to PMT. As to the 
load scheduling we have no complaint, for even while it 
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was done by the Company, it was not done by bargaining 
uint employees. Oar conn a as 
malate ee ee ee park— 
ae ep VR EEE PE That 
ork was performed by the eighteen men in the Car 


Loader classification and now those eighteen jobs are gone. 


The following diagrams and examples help make clear 
what has happened. 


=p N 


A Line 7, Shipping Line tt 


ere wee “e 


dita 
In the above diagram illustrating the load lot method, 

the OK lot was maintained by the Company and the PMT 

lot by PMT, under lease from the Company. JA1S8, 198. 

The lots were divided by a fence with a gate at point X. 

JA284. 
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A car destined for a Santa Barbara dealer came off the 
end of the shipping line at point A. A bargaining unit em- 
ployee in the Driver Unlicensed Cars classification drove 
it to the Inspection Building, point B, and left it. JA152- 
53. There it was given a final inspection by a non-bargain- 
ing unit employee and was manually waxed, JA152. An 
employee in the Car Loader classification (the classifica- 
tion involved herein), of whom there were six working out 
of the Inspection Building, then got in the car and parked 
it in a random spot, point C1 in the OK lot. JA153, 110. 
He marked the manifest (bill of lading), that had been 
traveling with the car since it came off the shipping line, 
to show where the car was parked and walked to the Ship- 
ping Building, point D, where he turned in the manifest. 
JA153. He then returned to the Inspection Building for 
another car. JA153. 


The manifest for car C1 was sent to the Car Distribution 
Department in another part of the plant where non-bar- 
gaining unit employees held it until manifests from four 
other cars destined for Santa Barbara (parked by Car 
Loaders at points C2, C3, C4 and C5 in the OK lot) had ar- 
rived in Car Distribution. JA169-70, 173-74. Sometimes 
this took only hours, sametimes days and sometimes a week. 
JA161-64, 173-74. When five cars for a Santa Barbara 
load had come off the line and been parked by Car Loaders 
in the OK lot and their manifests were in Car Distribution, 
the five manifests were stapled together and sent back to 
the-Shipping Building, point D. .JA170. 


There they were assigned to five of the twelve Car Load- 
ers operating out of the Shipping Building who went out 
to the cars and drove them back to the Shipping Building. 
JA110, 154. Each man parked his car there, took out the 
old gas and put in some new, checked the battery and 
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lifted the trunk lid to make sure the package of unattached 
accessories was inside. JA154. He then turned it over to a 
guard, who turned it over to a PMT employee who had 
walked through the gate, at point X, and into the Shipping 
Building. JA154. 


The PMT employee, called a yardman or gateman, then 
drove the car through the gate. JA177. As he passed 
through he handed the manifest to a dispatcher who quick- 
ly examined it to see where the car was bound for and then 
directed the yardman to park the car in a particular aisle. 
JA177. In this way all five cars were moved from the OK 
lot to the same aisle in the PMT lot. JA177, 193-94. The 
dispatcher then gave the five manifests to a truck dis- 
patcher who in turn assigned them to a PMT haul-away 
truck driver. JA178-79. The haul-away driver then parked 
his trailer, E, at the aisle in which the five cars for Santa 


Barbara were parked and drove them on. JA1S9-90. After 
loading all five, he drove out of the lot, on his way to Santa 
Barbara.‘ JA179. 


As indicated, the load lot method involved two parks: 
a waiting park and a loading park. The waiting park was 
in the OK lot and was performed by bargaining unit em- 
ployees. It lasted anywhere from a few hours to a week. 
The loading park was, in contrast, brief, lasting only as 
long as it took the truck driver to position his haul-away 
truck. It was performed in the PMT lot by PMT em- 
ployees. 


The following diagram and example illustrate the single 
car method, to which the Company changed on June 17. 


«Cars being transported by rail car were handled in the same way, 
the only difference being that the driver who drove the cars onto the rail 
car was not a truck driver but a rail loader. JA179, 183, 


As indicated in the diagram, the fence that used to divide 
the OK lot from the PMT lot has been taken down and the 
entire area is now under lease to PMT. JA294, 198. A 
fence between Company and PMT property has been put 
up just west of the old Inspection Building, point B, which 
PMT calls the Shipping Canopy. JA52, 294, 191. What 
was the Shipping Building, point Y, has been fenced off 
and retained by the Company, along with a walkw: ay con- 
necting the building with the rest of the plant. The Com- 
pany uses the building as a jig and fixture shop. JA294. 


Again, let us use five cars bound for Santa Barbara 
dealers as our example. When the first of the five comes 
off the end of the line, at point A, it has already been 
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waxed, the battery and package of unattached accessories 
have been checked, and the gas changed. These jobs have 
been performed by bargaining unit employees. JA 157-38. 
At the end of the line a unit employee in the Driver Un- 
licensed Cars classification gets in and drives it to the 
Shipping Canopy, point B, as before. JA156. As before, a 
non-bargaining unit employee gives the car its final inspec- 
tion. JA157. However, rather than turning it over to a 
bargaining unit Car Loader, as before, he now turns it 
over directly to a PMT yardman who has walked through 
the gate, at point X, and into the Shipipng Canopy. J A181. 
When the PMT yardman gets in the car he inspects the 
manifest which, under the new system, has been punched 
to indicate whether the car is going by haulaway truck or 
rail ear, JA172, 182. 


The north end of the PMT lot is now used for park- 


ing cars going by haul-away and the south end (the old 
OK lot) for cars going by rail. JA1S2. We will assume 
the five cars for Santa Barbara are going by haul-away. 
‘The PMT yardman drives the car into the northern half 
of the lot and parks it in a random, numbered spot, Cl, 
marking the number on the manifest. JA182. He then 
turns the manifest over to a PMT pickup man who turns 
it in at the PMT office, point Z. JA1S2. 


In the PMT office there is a large pigeon hole file with 
about one hundred pigeon holes, one for each of the Com- 
pany’s dealers in the western states area, JA1S3. Car Cl 
is going to dealer White in Santa Barbara and is placed 
in his pigeon hole. 

Later that same day the second car for Santa Barbara 
comes off the line and is parked at point C2. Since it, too, 


3 There are special areas for the cars going to the larger dealers. 
JA194, 
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is going to dealer White its manifest is put in his pigeon 
hole. The next morning two cars for Santa Barbara Dealer 
Black come off the line and are parked at points C3 and C4, 
their manifests going into Dealer Black’s pigeon hole, to 
the left of Dealer White’s. It is four days, however, before 
the ifth Santa Barbara car comes off the line. JA162-63. 
It is parked at point C5 and its manifest goes into dealer 
Green’s pigeon hole, above dealer Black’s. There now 
being five manifests in the Santa Barbara pigeon holes, a 
load is ready. JA1S3. 


The five manifests are assigned by a PMT truck dis- 
patcher to a haul-away driver. JA183. Under the old sys- 
tem the five cars were likely to be parked together so that 
the truck driver had only to pull up his haul-away and 
drive them on. JA189-90. Under the new system, how- 
ever, the cars are likely to be dispersed. What the truck 
driver does is park his truck centrally, at point D, and 
drive each ear to the track and on, as indicated in the dia- 
gram. He then takes off for Santa Barbara.* JA192, 194- 
95. 

The load lot system involved two parks, the waiting park 
in the OK Jot and the loading park in the PMT lot. The 
waiting park was performed by bargaining unit Car Load- 
ers and the loading park by the PMT yardmen and PMT 
truck drivers. (The vardmen drove the cars to the park and 
the truck drivers drove them away from it and onto the 
haul-away). Under the single car system the loading park 
has been eliminated and there is just one park—the waiting 
park. Under the new system the work of the waiting park is 
performed not by bargaining unit Car Loaders, as before, 
but by PMT employees. It is the work involved in the 
waiting park that the Company has unilaterally contracted 
out to PMT and that is the subject of these proceedings. 


The procedure for rail loads is the same except that the cars are 
driven on the rail car by a rai] ioader. JA183. 
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(c) The Company’s Refusal to Bargain 


Local union officials first heard rumors of the change 
in late April. On April 29 Sherman Kelton, then chair- 
man of the local union shop committee, asked Lyle Ray- 
born, the Southgate labor relations supervisor, if he knew 
anything about the rumor that PMT was going to take 
over the bargaining unit Car Loader jobs. Rayborn re- 
plied that he knew nothing about it. JA9-10. That same 
day Kelton called Frank James in Detroit and advised 
him of the rumor and Rayborn’s denial of knowledge. 
James is an administrative assistant to Leonard Wood- 
cock, the UAW Vice President who directs the Union’s GM 
Department. JA24. On May 1 James called Vernon M. 
Schneider, director of labor relations for the Company’s 
entire BOP Division, whose office is in the General Motors 
Building in Detroit. James asked Schneider if he knew 
anything about the rumored loss of Car Loader jobs to 
PMT. Schneider replied that he understood Southgate 
management was considering a change to the single car 
system. He told James he would check on it. JA33-34. 
On May 1 or 2 Schenider telephoned Bruce Buckley, per- 
sonnel director at Southgate, and was advised by him that 
the change had been decided on but that a definite date 
for it had not yet been set. JA220-21. Schneider tele- 
phoned James with this intelligence on May 2. James 
protested that the Car Loader jobs belonged to the bar- 
gaining unit and should not be given to PMT. Schneider 
did not agree. JA34-35. 


Despite Schneider’s willingness to reveal the decision 
to James, the same candor was not in operation at South- 
gate, making it impossible for discussions even to begin. 
On April 30 shop committee chairman Kelton remarked 
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to personnel director Buckley that he understood that 
PMT was getting the Car Loader jobs, and Buckley pro- 
tested ignorance. JA11-12. At the May 3 shop committee 
meeting with management Kelton again raised the subject, 
commenting that it seemed “funny” to him that although 
the PMT employees knew all about the change and were 
kidding the Car Loaders about taking over their jobs, 
management did not see fit to even admit knowledge of the 
change, much less discuss it with the Union. Again Ray- 
born pleaded ignorance of any knowledge of a change. 
JA13-14. On May 8 James Jackson, the newly elected shop 
committee chairman, asked Rayborn if he had any in- 
formation on the rumored change. Again Rayborn denied 
knowledge, saying it sounded to him like just a rumor. 
JA77-78. At each weekly shop committee-management 
meeting thereafter, and in between, Jackson asked Rayborn 
about the change and each time Rayborn denied having 
any knowledge of it. JA78-79. 


Jackson was reporting by phone to James in Detroit 
and on June 3 James called John Holmes, the personnel 
director for the Company’s entire BOP Division, and told 
him he wanted to send an International Representative 
to Southgate to make an on the spot investigation. Holmes 
said it would not be possible for that to happen until June 
12, when he could send Schneider out to meet with the 
International Representative. JA35-36. 


The next day, June 4, Southgate management hurriedly 
called a special meeting with the shop committee and 
announced the change. The committee immediately and 
vigorously protested. JA 79-82, 285. 


Charles Burrows, the International Representative sent 
to Southgate from Detroit by James, arrived at the plant 
a day early, on June 11. He and other Union representa- 
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tives met briefly and informally with Buckley and Schneider. 
Burrows explained that he wanted to enter the plant for 
his investigation and then have a shop committee meeting 
with managament. Buckley objected to meeting with the 
shop committee saying, “the management’s statement as 
to the elimination of jobs would only take 15 or 20 min- 
utes” so that there was no need to bring in the committee. 
JA102-06. Burrows insisted, however, and a plant inspec- 
tion with a meeting to follow was agreed upon for the 
next day. JA106-07. 


At that meeting Buckley announced that the OK lot 
had been leased to PMT and that as of June 17 the single 
car method would be in effect with PMT employees taking 
possesion of the cars at the Inspection Building right 
after final inspection. JA109-10. When Burrows demanded 
bargaining on the change Buckley replied that the Com- 
pany had the contractual right to engage in a ‘‘change of 
method”, so there was nothing to discuss. JA123, 134, 222. 
Burrows protested that while paragraph $ gave the Com- 
pany the right to engage in a change of “methods”, it did 
not give them the right to give unit jobs to somebody else, 
which was what the Company was doing in this case. 
Buckley disagreed. JA110-11 122-123. He concluded the 
meeting with these words, “We have told you what we are 
going to do and you have recourse in which to follow.” 
JA112. ‘“We have given you our position. I see no rea- 
son to belabor the point any longer.” JA113. 


But the Union did not at that time file a grievance against 
the decision to contract out. Instead, on June 14 it filed the 
instant unfair labor practice charge accusing the Com- 
pany of refusing to bargain on the subject. J.A92-93. On 
June 17 the Company put the single car method into 
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effect, laying off all eighteen employees in the Car Loader 
classification into other classifications. JA110, 140, 142. 
PMT, for its part, hired five new employees to handle the * 
additional work. JA193, 197. 


(d) The Grievance Over Where, Under the Contract, 
to Place the Laidoff Car Loaders 

As already indicated, when on June 17 the Company 
put the single car method into effect, giving the waiting 
park work to PMT, it laid off the entire Car Loader 
classification of eighteen employees and assigned them 
to production jobs. JA140. The eighteen bumped the men 
who had been on those jobs and they in turn bumped others 
and in this fashion the layoff was passed on dowr the 
seniority line until, presumably, at the end of the line eigh- 
teen or so probationary employees were laid off.’ If they 
were, they were immediately rehired siace the Company 

was hiring new employees at that time. JA30, 143-44. 


The Union took issue with the Company’s assignment 
of the laid off Car Loaders to production jobs and griev- 
ances were immediately filed claiming that the employees 
should be placed in other driving jobs. JA97-98, 142. The 
parties met on these grievances on June 18, 19 and 20. 
J A300. 


As indicated, on June 14 the Union had filed its unfair 
labor practice charge attacking the contracting out of the 
waiting park as being accomplished without bargaining. 
The Union sought the usual Board remedy—an order di- 


7 Since the Company does not give the Union a list of probationary 
employees, we do not know whether such layoffs actually occurred. 
JA143-44. 
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recting the Company to take the waiting park work back 
from PMT, recall the laid off Car Loaders, with back 
pay, and bargain with the Union on the question of whether 
or not the waiting park should be contracted out. JA259- 
60. While the unfair labor practice charge was pending 
the dispute arose as to the work to which the laid off Car 
Loaders should be assigned. JA140-42. This dispute in- 
volved an interpretation of the contract rather than an 
alleged violation of law, as was the case with the basic 
dispute out of which the unfair labor practice charge arose. 


The dispute was as to the interpretation to be given the 
following language from paragraph 59 of the UAW-GM 
National Agreement: 


‘“‘When changes in methods, products or policies 
would otherwise require the permanent laying off 
of employees, the seniority of the displaced em- 
ployees shall become plant-wide and they shall be 
transferred out of the group in line with their 
seniority to work they are capable of doing, as 
comparable to the work they have been doing as 
may be available, at the rate for the job to which 
they have been transferred.” (Emphasis added). 


The Company’s position was that ‘“‘comparable” work 
meant comparable wage-rate-wise and that the production 
jobs in which they had placed the laid off Car Loaders 
met that requirement beause they were at the same rates 
as the Car Loader jobs. JA140. The Union’s position was 
that “‘comparable’’ work meant comparable in terms of 
the kind of work involved. Many of the laid off Car 
Loaders were no longer young and physically up to pro- 
duction work. The Union claimed that “comparable” work 
for them would be other driving jobs, such as those in the 
Driver Unlicensed Cars classification. The rates for most 
such jobs were lower than the Car Loader rates. J.A40-41, 
141. 
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At the meeting of June 20 the parties finally settled the 
grievance as follows. The Company agreed to transfer 
the laid off Car Loaders from the production jobs they 
were then on to jobs in the Driver Unlicensed Cars classi- 
fication and other non-production classifications. It was 
agreed that employees bumped by this transfer would be 
assigned jobs in accordance with the Local Seniority Agree- 
ment and that if they were, the Union would not process 
grievances. As a part of the settlement the Union agreed 
to withdraw the grievances filed June 17." JA142-43, 300. 


(e) The Board’s Decision 


At the hearing and in their briefs to the Trial Examiner 
and the Board the Company argued that the change to the 
single car method was merely a change in “methods of op- 


eration”. The management’s rights clause of the TAW-GM 


*The Board labored under a substantial misapprehension concern- 
ing the meetings of June 13, 18, 19 and 20: 


“We also find it significant that to the extent that the Union may 
have had a grievance as to the change, the grievance was fully dis- 
cussed between management and the Union, particularly at the four 
meetings of local management and the shop committee from June 
13-20, and was resolved by a settlement worked out at these meet- 

-” (Emphasis added). JA274. 


Of course, the grievances on which four meetings were held between 
June 12-20 and which were settled on June 20 were not one grievance 
attacking the contracting out itself, but the grievances of June 17 at- 
tacking only the way in which the Company was placing the men laid 
off by the contracting out. (See pp. 16-18, supra). A grievance attack- 
ing the contracting out itself as a contract violation was not filed until 
June 21. It was withdrawn on September 6 without having been dis- 
cussed. JA87-88, 92, 95, 292. There is, therefore, nothing in this record 
which in any way suggests that the parties “fully discussed” the Union’s 
claim that the contracting out was a contract violation and ultimately 
settled that claim. 
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National Agreement (paragraph 8) gave the Company the 
contractual right to make such changes, the Company 
argued, so that it was under no obligation to bargain con- 
cerning this one. The management’s rights clause reads, 
in pertinent part, as follows: 


“In addition, the products to be manufactured, the 
location of plants, the schedules of production, the 
methods, processes and means of manufacturing 
are-sotety-and—exclusively the responsibility of the 
Corporation.” (Emphasis added) JA286. 


The Trial Examiner rejected these arguments. He found 
that the change to the single car method involved giving 
bargaining unit work to the employees of PMT. While 
the change to the single car method was a change in 
“method”, he found, it resulted in PMT employees getting 
bargaining unit work previously done by the bargaining 
unit Car Loaders. Although the management’s rights 
clause gave the Company the right to change ‘“methods”, 
it did not give it the right to take bargaining unit work 
away from bargaining unit employees and give it to the 
employees of an outside contractor, he ruled. The man- 
agement’s right clause was not broad enough, therefore, 
to cover what the Company had done. 


“The ‘change of method’ phrase in paragraph $ of 
the national collective bargaining contract does not 
spell out a waiver of negotiations over Respond- 
ent’s decision to transfer its intermediate storage 
function to PMT. Though there was much dispute 
over whether to call the transaction ‘subcontracting’ 
or ‘job elimination’, the facts are not in dispute. 
PMT employees now maintain an intermediate stor- 
age area involving the parking of cars and the as- 
sembling of the automobiles for loading after non- 
unit employees have grouped the manifests into 
appropriate loads. That function was performed 
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by Respondent's 18 drivers before June 17. That 
this was a simple transfer of functions to PMT 
employees is not altered or obscured by the elimina- 
tion, which accompanied the transfer, of some func- 
tions previously performed by PMT employees, 
and some previously performed by Respondent’s 
18 driver employees. If, by some legal legerdemain 
one chooses to call this transfer of functions ‘sub- 
contracting’ or some kind of ‘change’, it is not a 
mere *job elimination’ pursuant to a “change of 
method’ as provided for by Section 8 of the agree- 
ment—and that section cannot be construed as a 
waiver over bargaining about such change in clear 
and unmistakable terms. Tide Water Associated 
Oil Company, supra.” (Emphasis added) JA255. 


Since the Union had not waived its right to bargaining on 
contracting out by giving the Company the contractual 
right to engage in it, the Company was under a duty to 


bargain concerning it, the Trial Examiner ruled. 


The Board disagreed. It based its decision on two 
grounds. First, since the eighteen employees affected were 
not cischarged or laid off into the street, but bumped into 
other jobs, the contracting out “did not result in any sub- 
stantial impairment of the bargaining unit”, so there was 
no duty on the Company’s part to bargain concerning it.’ 
Second, despite the fact that there was, in addition to an 


2 “Respondent contends that its plan to transfer the department 66 
drivers [Car Loaders] to other jobs is not within the contemplation of 
the foregoing decisions [Fibreboard Paper Products, 138 NLRB 550, en- 
forced, 222 F.2d 411 (C.A.D.C.) and Town & Country Mfg. Co., 136 
NLRB 1922, enforced, 216 F. 2d 846 (C.A. 5)] as such a move was 
essentially 2 change of method without resultant layoffs or discharges 
5 . We find merit in this position. 


“It ic clear from the foregoing that the reassignment of the depart- 
ment 66 drivers to other jobs in the same bargaining unit did not result 
in any substantial impairment of the bargaining unit.” (Emphasis 
added). JA272. 
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admitted change in “methods”, a contracting out of bar- 
gaining unit work, the Board held that the management’s 
rights clause of the UAW-GM National Agreement includes 
a contract waiver of the Unions’ statutory right to bar- 
gaining on the Company’s decision.” 


As indicated earlier, the Board also found it “signifi- 
cant” that the parties had discussed and settled a griev- 
ance growing out of the change to the single car method. 
But, as noted in footnote 8, supra, the Board was mistaken 
in thinking the grievances that were settled were the one 
that challenged the contracting out itself. That grievance 
was not settled, but withdrawn. The grievances that were 
settled merely disputed the way in which the laid off Car 
*Loaders were to be placed pending the disposition of the 
Union’s unfair labor practice charge. At no time did the 
parties ever settle their differences, contractual or statu- 
tory, over the Company’s right to contract out. 


STATUTES INVOLVED 


The statutory provisions interpreted by the Board in 
this case are Sections S (a) (1) and (5) and Section S (d) 
of the National Labor Relations Act, as amended, 29 
U.S.C. §§158 (a) (1) and (5) and §158 (d), which read in 
pertinent part as follows: 


Section 8 (29 U.S.C. $158) 


(a) It shall be an unfair labor practice for an em- 
ployer— 


10 “That Respondent retained the freedom to make such changes is 
evident from paragraph (8) of the National Agreement which reserved, 
as the ‘exclusive responsibility’ of Respondent actions and decisions con- 
cerning ‘the method . . . and means’ of its operations.” JA273. 
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(1) to interfere with, restrain, or coerce em- 
ployees in the exercise of the rights guaran- 
teed in section 7; 

o -_ J ° ° 

(5) to refuse to bargain collectively with the rep- 
resentatives of his employees, subject to the 
provisions of section 9(a). 


For the purposes of this section, to bargain col- 
lectively is the performance of the mutual obliga- 
tion of the employer and the representative of the 
employees to meet at reasonable times and con- 
fer in good faith with respect to wages, hours, and 
other terms and conditions of employment, or the 
negotiation of an agreement, or any question aris- 
ing thereander, and the execution of a written 


contract incorporating any agreement reached if 
requested by either party, but such obligation does 
not compel either party to agree to a proposal or 
require the making of a concession: . . . 


STATEMENT OF POINTS 


1. The Board erred in holding that because the con- 
tracting out did not cause immediate layoffs the Com- 
pany was under no duty to engage in collective bargaining 
with the Union on its decision to contract out eighteen 
bargaining unit jobs. 

2. The Board erred in holding that the grant to the 
Company in the UAW-GM National Agreement of the 
right to change “methods, processes and means of manu- 
facturing” is a contract waiver by the Union of its right 
to prior collective bargaining on contracting out of unit 
work. 


SUMMARY OF ARGUMENT 


The Company did two things. (1) It changed its method 
of loading cars, and (2), without bargaining with the Union, 
it contracted out to PMT certain bargaining unit work 
which had been involved in the old method and is still in- 
volved in the new method, laying off the eghteen bargaining 
unit employees in the Car Loader classification. The 
Union’s unfair labor practice charge is directed at the Com- 
pany’s refusal to bargain on the contracting out. 


The Board held that the Company was under no duty to 
bargain because the contracting out did not cause imme- 
diate layoffs. It further held that by entering into the 
management’s rights clause in the UAW-GM National 
Agreement, which gave the Company the exclusive right to 
change ‘‘methods, processes and means of manufactur- 
ing’’, the Union gave a contract waiver of its right to bar- 
gaining on contracting out. 


1. The contracting out doctrine approved by the Su- 
preme Court in Fibreboard Corp. v. NLRB developed 
from a line of Board cases which originated in Timken 
Roller Bearing Co.;* derived inspiration from the Supreme 
Court’s decision in Railroad Telegraphers v. Chicago & N. 
W. R. Co., * and achieved full development in Town ¢ 
Country Mfg. Co. 


While the doctrine has only recently extended the pro- 
tection of the bargaining duty to employees actually laid 
off by a contracting out decision or in imminent danger of 


n— U.S, ——, 15 L. ed. 2d 283 (1964). 


1270 NLRB 500 (1946), enforcement denied on other grounds, 161 
F. 24 949 (6th Cir. 1947). 


12 262 U.S. 330 (1960). 
14136 NLRB 1022 (1962), enforced, 316 F, 2d 846 (Sth Cir. 1963). 
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it, it has always extended protection where the contracting 
out, while it presents no immediate danger, reduces unit 
jobs and thus poses possibilities of future layoffs. In deny- 
protection in this case the Board improperly limited the 
scope of Section 8(a)(5), as approved by the Supreme 
Court in Fibreboard, to eases of unit reduction causing im- 
mediate lavoffs. 


2. The Board’s reading of the contractual grant to the 
Company of the right to change ‘‘methods, processes and 
means of manufacturing” as a waiver by the Union of its 
statutory right to bargaining on contracting out enlarged 
and distorted the contract between the parties. It thus 
violated its own court-approved rule that it will not find 
2 contract waiver unless it is a ‘‘specific” waiver of ‘‘spe- 
eifie” statutory rights, expressed in language which is 
*‘elear and unmistakable”. 


Applying this rule the Board and the courts have consis- 


tently refused to read a contract grant to the employer of . 


the right to do ‘‘A’’, “*B” and “C” as a contract waiver by 
the Union of its statutory right to bargaining on ‘‘D”— 
which is how the Board read the management’s rights 
elause in this case. A waiver as to ‘‘D” can be found only 
in a grant to the employer of the specific right to do ‘‘D” 
or in a Waiver by the union of its specific right to bargain- 
ing on “‘D”. 

Fafnir Bearing Co.” decided after this case, is conclu- 
sive proof that the Board violated its specific waiver rule 


~ 


in this case, for there the Board held virtually identical ' 


management’s rights clause language not to constitute a 
waiver of the 8(a)(5) duty to bargain on the contracting 
out of unit work. 


19151 NLRB No 50 (1965). 


ARGUMENT 
1. The Board’s holding that contracting out which 
eliminates jobs from the bargaining unit but does 
not cause immediate layoffs does not “result in any 
substantial impairment of the bargaining unit” and 
so is not a mandatory subject for bargaining flies in. 
the face of the contracting out doctrine as it has 
been developed by the Board and approved by the 
Supreme Court in Fibreboard. 


As detailed above, what the Company did in this case, 
without bargaining, was contract out the work involved 
in the waiting park—work performed by the entire Car 
Loader classification consisting of eighteen jobs. The im- 
mediate results of this unilateral action were that the 
eighteen Car Loaders were laid off into other classifica- 
tions; the job opportunities available to bargaining unit 
employees at Southgate no longer include Car Loader 
work; and the number of jobs into which seniority em- 
ployees can bump in their struggle to avoid the final lay- 
off into the street in future reductions in force has been 
reduced by eighteen. The future results may be that more 
and more bargaining unit jobs may be contracted out dur- 
ing this and future high employment periods, when no one 
is ever léid off, without the Union’s even having a chance 
to try to talk the Company out of it. It is true that an im- 
mediate result of the contracting out of the eighteen jobs 
has not been layoffs into the street. (Employment has 
been too high for that; see page 16, supra). However, 
never before this case were immediate layoffs a sine qua 
non for bargaining on a decision to contract out. 


This case is not, we urge, one where the Board can say 
that the charge must fall because the sub-contracting was 
de minimis. It cannot be said that the loss of an entire 
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classification of eighteen bargaining unit jobs was a 
“trifle”, ‘‘very small” or “fractional”, so that the maxim de 
minimis non curat lex has application. Indeed, the Board 
did not even call this contracting out de minimis. Accord- 
ingly, we discuss here the Board’s error in insulating con- 
tracting out from the bargaining duty where there are not 
immediate layoffs. The case of infinitesimal contracting 
out is not before the Court in this case. 


The development by the Board of the contracting out 
doctrine that has been approved by the Supreme Court in 
Fibreboard™ consisted of the Board’s relearning in Town & 
Country a lesson it had learned years ago in Timken 
Roller Bearing,” and learning for the first time a lesson 
the Supreme Court had taught in Railroad Telegraphers.” 


The lesson relearned is that the contracting out of bar- 


gaining unit jobs, if it does not result in immediate lay- 
offs, will almost inevitably cause them in the future. For 
while a loss of jobs can be suffered without immediate 
layoffs during periods of high production and full em- 
ployment when even the temporary employes laid off into 
the street (after everyone above them has bumped down a 
job) are immediately rehired, that cushion disappears with 
the first reduction in foree and people let go altogether are 
unlikely to be recalled in the foreseeable future. During 
full production and high employment nobody worries about 
the loss of a few jobs. Everyone displaced by the loss is 
almost effortlessely bumped into other jobs. But when the 
reduction in force comes and people are scrambling about 


16 Fibreboard Corp. v. NLRB, — U.S. —, 13 L. ed. 2d 233 (1964). 


17 Town & Country Mfg. Co., 136 NLRB 1022 (1962), enforced, 316 
FP. 2d 846 (5th Cir. 1963). 


1% Timken Roller Bearing Co., 70 NLRB 500 (1946), enforcement 
denied on other grounds, 161 F. 2d 949 (6th Cir. 1947). 


19 Railroad Teleyraphers v. Chicago & N. W. R. Co., 262 U.S, 330 
(1960). 
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looking desperately for jobs to bump into, then the loss of 
even a few jobs is felt. 


The lesson learned for the first time in Town & Country 
is that if the Act (Section 8(a)(5)) can be used to protect 
employees against layoffs that may occur in the future (by 
requiring bargaining on the contracting out that may cause 
them), it must also be used to protect employees in certain 
danger of immediate layoff—by requiring bargaining on 
the contracting out which, unless abandoned through bar- 
gaining, would produce them immediately. 


It seems strange that this lesson should have been 
learned in this order, rather than the other way around. 
Employees in danger of immediate layoff present an even 
more compelling case for protection than those for whom 
layoff is speculative and in futuro. Yet this, indeed, is 
the order in which the protection was extended. 


’ Even more strange, the Board, having first protected 
only employees facing possible future layoffs and, at first, 
not protecting those in imminent danger at all, in this case 
turns itself completely around and continues to protect 
those in imminent danger but not those facing it in the 
future. It is not only strange—it is wrong; logically, 
legally, morally, historically, and as a matter of national 
labor policy. 


(a) Timken Roller Bearing 
In 1946 the Board decided what the Supreme Court has 
identified? as the genesis of the contracting out doctrine, 
Timken Roller Bearing Co., 70 NLRB 500 (1946), enforce- 
ment denied on other grounds, 161 F. 2d 949 (6th Cir. 


20 Fibreboard Corp. v. NLRB, — U.S. —, ——, 18 L. ed. 288, 240 
(1964). 
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197). In Timken the contracting out was in progress 
when the union demanded bargaining on it. No unit em- 
ployees were on layoff. In a decision adopted by the Board 
the Trial Examiner recognized that while the loss of unit 
jobs to the outside contractor had not yet caused lay- 
offs of unit people, it almost certainly would in the future. 
It immediately reduced the number of jobs into which em- 
ployees could bump in a future reduction in force, and, if 
unchecked by bargaining, would likely be followed by fur- 
ther losses to the outside contractor and a compounding 
of the unit employees’ job insecurity. 
“Without attempting generally to delimit the sub- 
ject matter properly included within the scope of 
collective bargaining, it seems apparent that the 
respondent’s system of subcontracting work may 
vitally affect its employees by progressively under- 
minwng their tenure of employment in removing or 
withdrawing more and more work, and hence more 


and more jobs from the unit.” (Emphasis added) 
70 NLRB at 518. 


As of Timken, then, the Board had learned that a present 
loss in unit jobs, even if it does not result in immediate 
layoffs, will cause them in the future. In Timken, however, 
none of the mployees had been laid off or were in im- 
minent danger of it, so the Board was not called upon to 
extend protection to employees in that plight and had no 
eause to learn that lesson. 


(b) Railroad Telegraphers 


In Railroad Telegraphers,* however, immediate layoffs 
were virtually certain unless bargaining occurred. The 


3 Railroad Telegraphers v. Chicago & N. W. R. Co., 262 U.S. 330 
(1960). 
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ease involved the Railway Labor Act, not the National 
Labor Relations Act, but in it the Supreme Court taught 
the lesson the Board was soon to learn. 


When the railroad announced it was shutting down a 
large number of stations and laying off the telegraphers 
and agents who manned them the union demanded bar- 
gaining on an addition to the contract which would pro- 
hibit the discontinuance of any “‘position”. The railroad 
claimed it was under no obligation to bargain on that sub- 
ject and, when the union threatened a strike, went to federal 
court for an injunction. To the Supreme Court the issue 
was whether or not the dispute was over “conditions of 
employment”, as defined in Section 13(c) of the Norris 
LaGuardia Act, for if it was, Section 4 of that Act would 
prohibit the issuance of the injunction. 


Presented with the imminent termination of hundreds of 
telegraphers and agents the Court saw immediately that 
what was about to happen would have a profound effect 
upon their “conditions of employment”—it would utterly 
destroy them! The dispute was, therefore, over a ‘‘con- 
dition of employment”, the Court concluded: 


‘‘The change desired . . . plainly referred to ‘con- 
ditions of employment’ of the railroad’s employees 
who are represented by the union. The employ- 
ment of many of these station agents inescapably 
hangs on the number of railroad stations that will 
be either completely abandoned or consolidated with 
other stations. And, in the collective bargaining 
world today, there is nothing strange about agree- 
ments that affect the permanency of employment. 


“‘We cannot agree with the Court of Appeals that 
the union’s efforts to negotiate about the job security 
of its members ‘represents an attempt to usurp 
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legitimate managerial prerogative in the exercise 
of business judgment with respect to the most eco- 
nomical and efficient See of the operations.’ ” 
(Emphasis added) 362 U.S. at 336. 


To the Court, therefore, immediate layoff was a ‘‘con- 
dition of employment” and employees standing in im- 
minent danger of it deserved protection, at least under 
the Norris LaGuardia Act. 


(c) Fibreboard (first) 

In Fibreboard™ the layoffs had already occurred when 
the case came before the Board. Upon the termination of 
its labor contract the company contracted out all unit work 
and laid off all unit employees. 


Member Fanning, dissenting in part, had obviously 
learned the lesson of Railroad Telegraphers—that to be 
jaid off is to have one’s ‘‘conditions of employment” af- 
fected and that employees in imminent danger of being 
laid off by contracting out deserve at least the possibility 
of protection afforded by requiring their employer to bar- 
gain about it first. In addition to Railroad Telegraphers 
he relied upon Timken, noting that the facts of Fibreboard 
were even more compelling than Timken’s in that the em- 
ployees were not simply in possible danger of future lay- 
offs—they had all been laid off immediately! If the em- 
ployees in Timken deserved protection, certainly the ones 
in Fibreboard did too, he concluded.” 


2 Fibreboard Paper Products Corp., 120 NLRB 1558 (1961). 


73“In the Timken Roller Bearing case the employer refused to bar- 
gain about his intention to subcontract work in the future. The Board 
+ + decided that this conduct constituted a refusal to bargain. In so 
doing the Board specifically adopted the Trial Examiner’s conclusion that 


(Continued on next page) 
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The majority, however, although mindful of Timken, 
had not been moved by Telegraphers. They could see that 
employees not immediately laid off by contracting out 
could be protected, for they were still employed and so 
had “conditions of employment” as to which there could 
be bargaining.* But a laid off or terminated employee 
had no “conditions employment.” Bargaining aimed at 
him, therefore, simply could not occur.” So far as bargain- 
ing on termination of the employment relationship was 


(Continued from preceding page) 


«, | . the Respondent’s system of subcontracting work may vitally 
affect its employees by progressively undermining their tenure of em- 
ployment in removing or withdrawing more and more work and hence 
more and more jobs from the unit.’ This reasoning applies with con- 
siderably more vigor where, as in the instant case, the entire comple- 
ment of workers were rendered jobless in a single transaction. The 
Timken. case is undistinguishable from the instant case on the subcon- 
tracting issue.” (Emphasis added) 130 NLRB at 1562. 


24“We do not agree with our dissenting colleague that the Timken 
. . . and Railroad Telegraphers cases compel a contrary conclusion, In 
each of those cases, the union continued and would continue to be the 
representative of employees in the pre-existing unit, and the decisions 
which the employers might make, in Timken . . . with respect to sub- 
contracting and in Railroad Telegraphers with respect to abolition of 
positions, had or might have an impact on the conditions of employment 
of employees remaining in the unit. For that reason the employees’ 
representative was entitled to bargain with respect to such decisions.” 
(Emphasis added) 130 NLRB at 1561. 


23 “The obligation which the General Counsel would impose is, how- 
ever, of an entirely different nature. For it is not concerned with the 
conditions of employment of employees within an existing bargaining 
unit; it involves, rather, the question whether the employment relation- 
ship still exists, Although the determination of that question obviously 
affects employees, that determination does not relate to a condition of 
employment, but to a precondition necessary to the establishment and 
continuance of the relationship from which conditions of employment 
arise.” (Emphasis added) 1380 NLRB at 1561. 
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concerned, that, to the majority, was outside the contempla- 
tion of the Act.* 


The first Fibreboard majority, therefore, affirmed the 
Timken principle that employees not laid off by contract- 
ing out but placed by it in possible danger of layoff at 
some time in the future are deserving of the protection 
offered by the Section $(a) (5) bargaining duty. It rejected, 
however, the Telegraphers-inspired idea that employees in 
imminent danger of layoff deserve it too. 


(4) Town & Country 


As already indicated, this is the case in which the Board 
firmly adopted both the Timken and Telegraphers principles 
and ruled that the duty to bargain on contracting out ex- 
tends protection both to employees whose only danger 
of layoff is speculative and im futwro and those who stand 
in imminent danger of it,* and that the duty to bargain 
apphes both where there would be immediate layoffs and 
where there would not; i.e, wherever the contracting out 
would result in the loss of bargaining unit jobs: 


%*“The statutory obligation imposed upon employers by Section 
8(a) (5) is unquestionably broad, and includes the obligation to bargain 
not only concerning matters affecting employees while they are em- 
ployed, but <lso concerning matters as they affect termination and post- 
termination rights and obligations. None of the obligations heretofore 
imposed with respect to this latter category concern, however, the ques- 
tion whether, as here, a termination will occur; all rather presuppose 
that terminations will occur, and are concerned solely with such matters 
as selection for termination among present employees, and benefits flow- 
ing from present employment which employees may be entitled to re- 
ceive at the time of or following the termination of employment.” (Em- 
Phasis added) 130 NLRB at 1560. 


* Town & Country Mfg. Co., 186 NLRB 1022 (1962), enforced, 316 
F. 2d 846 (5th Cir. 1963). 


28“Upon reconsideration of the Fibreboard opinion, we are now of 
the view that it unduly extends the area within which an employer may 
curtail or eliminate entirely job opportunities for its employees without 
Notice to them or negotiation with their bargaining representative.” 
(Emphasis added) 136 NLRB at 1027. 
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“In our opinion, the precedents cited and dis- 
cussed by the majority and minority decisions in 
that case [Fibreboard] support the conclusion that 
the elimination of unit jobs albeit for economic rea- 
sons, is a matter within the statutory phrase ‘other 
terms and conditions of employment’ and is a 
mandatory subject of collective bargaiming within 
the meaning of Section 8 (a) (5) of the Act.” (Em- 
phasis added) 136 NLRB at 1027. 


The Board emphasized, by a reference to T elegraphers, 
its conclusion that loss of unit jobs—which inevitably 
causes either immediate layoffs or their strong likelihood 
in the future—is the standard by which to determine 
whether the contracting out is one on which the employer 
has a duty to bargain: 


‘‘The original dissenting opinion in Fibreboard 
was predicated upon the Supreme Court’s decision 
in Telegraphers v. Chicago & N. W. R. Co., 362 
U.S. 330. In our opinion, that Court made it pat- 
ently clear that the elimination of unit jobs for 
economic reasons was a ‘term or condition of em- 
ployment’ over which an employer must first bar- 
gain with a duly designated union, and pointedly 
disagreed with the lower court’s decision that ‘the 
union’s effort to negotiate about the job security 
of its members’ ‘‘represents an attempt to usurp 
legitimate managerial prerogative in the exercise 
of business judgment with respect to the most eco- 
nomical and efficient conduct of its operations.” ’” 
(Emphasis added) 136 NLRB at 1028, n. 10. 


(e) Fibreboard (second) 


Fibreboard, reconsidered on the basis of Town € Coun- 
try, was reversed with the Board holding that the em- 
ployer was under a duty to bargain before contracting out. 
Fibreboard Paper Products Corp., 138 NLRB 550 (1962). 
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On petition for review, this Court affirmed, 116 App. D.C. 
198, 322 F.2d 411 (1963). 


In its affirmance” the Supreme Court was at pains to 
approve both the Timken principle, which it had already 
adopted in Teamsters v. Oliver," and its own Telegraphers 


>> Between the Board’s second Fibreboard decision and its affirm- 
ance by the Supreme Court the Board handed down two decisions which 
gave special emphasis to its insistence upon loss of unit jobs as the 
factor which identifies a particular contracting out decision as one on 
which there must be bargzining. In Hawaii Meat Co., Ltd., 139 NLRB 
966 (1962), reversed, 321 F. 2d 397 (9th Cir. 1963), the Board held that 
even though a strike bound employer legally could have displaced strik- 
ing bargaining unit employees by hiring permanent replacements, it 
violated the Act by replacing them by contracting out their joks to an 
outside contractor. The Board said: 


“The elimination of unit jobs (and the consequent erosion of the 
bargaining representative’s status) is, we are satisfied, a manda- 
tory subject for bargaining, even though the employer may seek to 
justify his action in terms of the replacement of economic strikers.” 
(Emphasis added) 139 NLRB at 969. 


(In its reversal the court of appeals assumed that but for the strike 
there would have been a duty to bargain.) 


In Adams Dairy Co., 147 NLRB No. 183 (1964), the Board held 
that the fact that the employer gave its affected employees other work 
in place of the work of theirs it had given to outside contractors—so that 
no layoffs were caused—did not eliminate the employer’s duty to bar- 
gain on the decision. The Board said: 


“The subcontracting of a significant portion of the work done by 
the employees of the unit, even if replaced by another type of work, 
which is either more arduous or of less certain duration, is a mat- 
ter of legitimate concern to the exclusive bargaining representative 
of the employees and a matter on which the employer must bargain 
in good faith.” (Emphasis added). 


» Fibreboard Corp. v. NLRB, — U.S, —, 13 L. ed. 2d 283 (1964). 


32 358 U.S. 283 (1959). In Oliver the union and the trucking com- 
panies entered into a labor contract provision setting minimum limits on 
the truck rentals the companies could pay their lessor-drivers, the object 
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principle, as applied to the Labor Act. Further it ap- 
proved of the Board’s test (would the contracting out 
result in the loss of unit jobs?) as one which assures pro- 
tection to both groups of employees reached by the Timken 
and Telegraphers principles: those in danger of immediate 


(Continued from preceding page) 


being to prevent the companies from increasing the number of lessor- 
drivers and decreasing the number of regular drivers. When a lessor- 
driver attacked the provision as violative of the state anti-trust statute 
the Supreme Court held the provision immune from state regulation 
since it dealt with a “condition of employment” and so was “the fruit of 
the exercise of collective bargaining rights under the National Labor 
Relations Act.” It does not appear that anyone had been laid off. 
Adopting the Timken principle, the Court said, “. . . an in: ren- 
tal might mean the progressive curtailment of jobs through the with- 
drawal of more and more carrier-owned vehicles from service”, a passage 
which it quoted with approval in Fibreboard, — U.S. at —, 18 L. ed. 2d 
at 239-40. 


In its Fibreboard decision the Court said of Timken and Oliver: 
“The only difference between that case [Oliver] and the one at hand is 
that the work of the employees in the bargaining unit was let out piece- 
meal in Oliver, whereas here the work of the entire unit has been con- 
tracted out. In reaching the conclusion that the subject matter in 
Oliver was a mandatory subject of collective bargaining, we cited with 
approval Timken Roller Bearing Co., 70 NLRB 500, 418, enforcement 
denied on other grounds, 161 F. 2d 949 (C.A. 6th Cir. 1947), where the 
Board in a situation factually similar to the present case held that 
§§8 (a) (5) and 9 (a) required the employer to bargain about contract- 
ing out work then being performed by members of the bargaining unit.” 
(Emphasis added) — U.S. at —, 18 L. ed. 2d at 240. 


32“The subject matter of the present dispute is well within the 
literal meaning of the phrase ‘terms and conditions of employment.’ See 
Order of Railroad Telegraphers v. Chicago & N. W. R. Co., 362 US 330, 
4 L, ed. 2d 774, 80 SCt 761, A stipulation with respect to the contract- 
ing out of work performed by members of the bargaining unit might 
appropriately be called a ‘condition of employment’. The words even 
more plainly cover termination of employment which, as the facts of 
this case indicate, necessarily results from the contracting out of work 
performed by members of the established bargaining unit.” — U.S. at 
—, 18 L. ed. 2d at 238 
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layoff and those for whom the contracting out might cause 
layoffs at sometime in the future.* 


As early as Oliver the Court had approved the Timken 
principle that even where contracting out does not causé 
immediate layoffs it is almost certain to cause them in the 
future, so that employees not immediately laid off require 
and deserve protection. In Fibreboard it reaffirmed that 
principle and for the first time approved of the Tele- 
graphers principle as applied to the National Labor Re- 
lations Act—that employees in danger of immediate lay- 
off deserve protection too. It is undoubtedly one of the 
greatest ironies in current labor law that at the very time 
the Supreme Court was, for the first time, about to approve 
of protection for employees in imminent danger of layoff 
(or already laid off), the Board, in this case, was denying 
it to the group to whom the Court and the Board itself 


33“ W]e granted certiorari limited to a consideration of the follow- 
ing questions. 1 Was Petitioner required by the National Labor Re- 
lations Act to bargain with a union representing some of its employees 
about whether to let to an independent contractor for legitimate busi- 
ness reasons the performance of certain operations in which those em- 
Ployees had been engaged?” 

a * ~ * * 


“Because of the limited grant of certiorari, we are concerned here 
only with whether the subject upon which the employer allegedly refused 
to bargain—contracting out of plant maintenance work previously per- 
formed by employees in the bargaining unit, which the employees were 
capable of continuing to perform—is covered by the phrase ‘terms and 
conditions of employment’ within the meaning of $8 (d).” (Emphasis 
added) — U.S. at —, 13 L. ed. 2d at 237-38, 


» * * * * 


“We are thus not expanding the scope of mandatory bargaining to 
hold, as we do now, that the type of ‘contracting out’ involved in this 
cazse—the replacement of employees in the existing bargaining unit with 
‘those of an independent contractor to do the same work under similar 
conditions of employment—is a statutory subject of collective bargain- 
ing.” (Emphasis added) — U.S, at —, 13 L. ed. 2d at 241. 
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had extended protection years earlier—employees whose 
danger lies in the future. 


The Board’s decision is in glaring conflict with the Su- 
preme Court’s Fibreboard decision, handed down only forty- 
five days later. We ask this Court to reverse it. 


2. The Board’s holding that the Union waived its statu- 
tory right to bargaining on the contracting out of the 
eighteen unit jobs by agreeing to the management's 
right clause in the UAW-GM National Agreement 
violates its own court-approved rule against finding 
waivers unless they are of “specific” rights and ex- 
pressed in “clear and unmistakable”’ language. 

As detailed above, what the Company did at Southgate 
was (1) change its method of car loading, and (2) con- 
tract out bargaining unit work which had been present in 
the old method and remained in the new, i.e., the work of 
the waiting park. We do not object to the Company's 
changing its method. As we acknowledged at the hearing 
and to the Board, the management's rights clause in the 
UAW-GM National Agreement gives the Company the 
right to change methods. The crux of our complaint is the 
Company’s refusal to bargain on the contracting out it en- 
gaged in implementing the change. 


It would have been perfectly possible for the Company 
to have effected the change from the load lot method to the 
single car method without contracting out. As demon- 
strated, the basic change was the elimination of the load- 
ing park. Obviously that could have been accomplished 
without the contracting out of unit work since the loading 
park never was unit work. 


34 Even if the change in methods were such that it could not be im- 
plemented without contracting out that still would not relieve the Com- 
pany of its duty to bargain, 
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In our view the Company had two alternatives. Either 
it cvuld make the change in methods without contracting 
out unit work; or it could make the change in methods and, 
if it wanted to contract out, bargain about it. 


The Board, however, held that by entering into a man- 
agement’s rights clause which gave the Company the exclu- 
sive right to change “methods, processes and means of 
manufacturing”,* the Union not only gave the Company the 
right to make the change in methods, but waived its statu- 
tory right to bargaining on the contracting out of the unit 
work. Though it does not use the term, what the Board 
found was a contract waiver. 


In finding such a waiver the Board acted in utter dis- 
regard of its own well established rule against finding con- 
tract waivers unless they are “specific”, rather than gen- 
eral, and based on “clear and unmistakable” contract lan- 
guage;* for the contract language on which the Board 
relies, while it gives the Company the right to change 
methods, plainly does not give it the right to contract out 
or waive the Union’s right to bargaining on contracting 
out. 


33 The entire management’s rights clause reads as follows: “The 
right to hire; promote; discharge or discipline for cause; and to main- 
tain discipline and efficiency of employees, is the sole responsibility of 
the Corporation except that Union members shall not be discriminated 
against as such. In addition, the products to be manufactured, the loca- 
tion of plants, the schedules of production, the methods, processes and 
means of manufacturing are solely and exclusively the responsibility of 
the Corporation.” (Emphasis added) JA286. 


~E. G., Tidewater Associated Oil Co., 85 NLRB 1096, 1098 (1949) ; 
Timken Roller Bearing Co., 70 NLRB 500, 519 (1946), enforcement 
denied on other grounds, 161 F. 2d 949 (6th Cir. 1947); NLRB v. Item 
Co., 220 F. 2d 956, 959 (Sth Cir. 1955), cert. denied, 350 U.S. 836 (1955) ; 
California Portland Cement Co., 101 NLRB 1436, 1439 (1952); Heck- 
man Furniture Co., 101 NLRB 631, 622 (1952); Otis Elevator Co., 102 
NLRB 770, 778 (1953), enforced, 208 F. 2d 176 (2d Cir. 1953); NLRB 
v. J. H. Allison Co., 165 F. 2d 766 (6th Cir. 1948), cert. denied, 335 U.S. 
814 (1949). 
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With admirable consistency the Board, with court ap- 
proval, has made it plain that it will not read a grant to 
the employer of the right to do “A”, “B” and “C” as a con- 
tract waiver by the union of its statutory right to bargain- 
ing on “D”. A waiver as to “D” will be found, the Board 
has insisted, only if there is a grant to the employer of - 
the specific right to do “D”, or a waiver by the union of 
its specific right to bargaining on “D”. 


In Tidewater Associated Oil Co., 85 NLRB 1096, 1121 
(1949), for example, the Board refused to interpret a man- 
agement’s rights clause which included the “retiring of em- 
ployees” among the exclusive functions of management as 
a waiver of the union’s right to bargaining on a pension 
plan. In California Portland Cement Co., 101 NLRB 1436 
(1952), the Board refused to interpret a contractual duty 
on the employer’s part to post hourly wage rates as a 
waiver of the union’s statutory right to get from the com- 
pany a list of salaries for the monthly salaried jobs in 
the plant. In Heckman Furniture Co., 101 NLRB 631 
(1952), the Board refused to interpret the union’s con- 
tractual right to process grievances as a waiver of its 
statutory right to information. In Otis Elevator Co., 102 
NLRB 770 (1953), enforced, 208 F. 2d 176 (2d Cir. 1953), 
the Board and court refused to interpret a contractual 
duty on the company’s part to supply certain produc- 
tion standards data as a waiver by the union of its statu- 
tory right to certain other related data. In NLRB v. Item 
Co., 220 F. 2d 956, 959 (5th Cir. 1955) cert. denied, 350 U.S. 
836 (1955), the Board and court refused to read the grant 
to the employer of the exclusive right to. make merit in- 
creases as a contract waiver of the union’s statutory right 
to information on merit increases. In NLRB v. J. H. 
Allison Co., 165 F. 2d 766 (6th Cir, 1948), cert. denied, 335 
U.S. 814 (1949), the Board and court refused to interpret 
the company’s contractual duty to set forth minimum wage 
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rates as a waiver of the union’s right to bargain concern- 
img merit increases. In Timken Roller Bearing Co., 70 
NLRB 500, 519 (1946), enforcement denied on other 
grounds, 161 F. 2d 949 (6th Cir. 1947), the Board refused 
to interpret a management’s rights clause which included 
“management of the works” and ‘“‘direction of the work 
forees” among the company’s exclusive rights as a waiver 
by the union of its right to bargaining on contracting out. 


As recently as November 26, 1964 the Board refused to 
interpret a management’s rights clause giving the company 
“sole control” over “the organization and methods of 
work”—language essentially identical to that involved in 
this case—as a contract waiver of the union’s right to bar- 
gaining on contracting out. Puerto Rico Telephone Com- 
pany, 149 NLRB No. $4. The Trial Examiner, in a holding 
adopted by the Board, said, “None of these clauses [includ- 
ing management’s rights] make specific reference to sub- 
contracting . . .”’. (Emphasis added). 


What a radical departure it was, therefore, when in this 
ease the Board interpreted a clause giving the Company 
exclusive rights over “methods, processes and means of 
manufacturing” as a waiver of the Union’s right to bar- 
gaining on contracting out! 


But not only was it a radical departure. It was soon 
proved to have been a temporary abberation from which 
the Board recovered four months later. For on March 1, 
1965 the Board decided Fafnir Bearing Co., 151 NLRB 
No. 40, in which it squarely held that language virtually 
identical to the language herein did not waive the union’s 
right to bargaining on contracting out! 

The language in Fafnir is as follows: 

“_ . . the right to determine the extent to which 
the plants shall be operated, including the deter- 
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mination of shift schedules, and the right to change 
methods or processes or to use new equipment, is 
reserved exclusively in the Company, except as 
specifically abridged or modified by this agreement.” 
(Emphasis added). 
The Trial Examiner recognized this language as prac- 
tically identical to ours and held that it waived the union’s 
right to bargaining on contracting out, citing this case and 
saying: 


‘“‘[The contract contained] a broad management’s 
rights clause, reserving exclusively to the Respond- 
ent the right to change its ‘methods or processes’ 

In cases involving the same issue presented 
herein, the Board has held that similar manage- 
ment’s rights clauses . . . establish the employer’s 
managerial prerogative unilaterally to make changes 
of work assignments in the bargaining unit and 
to subcontract wnit work . . .” (Emphasis added). 


The Board, while affirming the Trial Examiner on other 
grounds, expressly repudiated his finding of a waiver, 
saying, “We do not, however, adopt the Trial Examiner’s 
conelusions as to the significace of the general manage- 
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ment’s rights clause in the contract. 


We hope that Fafnir means the Board recognizes the 
error into which it fell in this case and will not repeat it 


27 To illustrate the kind of clause which does constitute a waiver of 
bargaining rights on contracting out the Board cited Shell Oii Co., 149 
NLRB No. 22 (1964), which would appear to involve a clause which 
constitutes a specific waiver, although that cannot be determined defi- 
nitely, since the Board’s decision does not set forth the complete clause. 
The clause appears to provide that in the event the employer contracts 
out unit work it “will . . . [require] the contractor to pay not less 
than the rates of pay provided in this agreement for the same charac- 
ter of work.” 


In a move suggesting that its aberration may not, after all, be only 
temporary the Board, in Fafnir, also cites its decision in this case as 
illustratite of a clause that constitutes a true waiver, 
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in the future. We ask the Court to correct the error re- 
maining here. 


RELIEF 


For the foregoing reasons we ask the Court to set aside 
the Board’s Decision and Order and remand this case for 
an order complying with applicable law. 


Respectfully submitted, 


STEPHEN I. SCHLOSSBERG 
JOHN A. FILLION 
BERNARD F. ASHE 
JORDAN ROSSEN 
$000 East Jefferson 
Detroit, Michigan 48214 


JOSEPH L. RAUH, JR. 
JOHN SILARD 
1625 K Street, N. W. 
Washington 6, D.C. 
Attorneys for petitioner 
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ARGUMENT 


The Board and the Company have made this 2 very 
simple case. Both reduce the case to only one major point 
—that the Board held there was no. contracting out in this 
ease hut only a change in methods which was permitted -by 
the management’s rights clause—and ‘both imply that had 
there been contracting out it would have been inecessary to 
hargain on it. The single question remaining in the .case 
is, therefore, whether or not there was contracting out. 


This turn of events surprises us. Before reading the 
briefs the idea that the Board’s decision might be predi- 
cated on a finding of no contracting out had not even oc- 
curred to us. Nor were we alone; the commentators re- 
gard the case as one in which the Board found eontracting 
out but no duty to bargain on it because of the manage- 
ment’s rights clause in the VAW-GM National Agreement 
and the absence of layoffs. Had we thought the decision 
stands merely for the proposition that unilateral changes 
in methods are permitted by the management’s rights 


*The Board’s Associate Solicitor, Saul J. Jaffe, reads the Board’s 
decision as including a finding of contracting out and identifies the 
grounds for decision as (1) no layoffs and (2) the management's rights 
clause: 


“In two recent cases, no breach of the statutory bargaining 
obligation occurred, in the Board’s opinion, where management 
prerogative clauses empowered the Employer to subcontract uni- 
laterally and where no employees had been laid off or discharged 
because af subcontracting [citing this case and Kennecott Copper 
Corporation, 148 NLRB No. 40].” This Year's Major Decisions 
Under the National Labor Relations Act, Highteenth Annual ‘Con- 
ference on Labor, New York University Institute of Labor Rela- 
tions, p. ..; Burean of National Affaira, Daily Labor Report, No. 
69: D-1 (April 12, 1965). .(Emphasis added.) 


(Continued on next page) 
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clause and the Company, therefore, is under no duty to bar- 
gain them, we might well not have burdened the Court 
with this petition for review. 


For the reasons which follow we think it plain that the 
Board adopted the Trial Examiner’s finding of contracting 
out and that the real significance of the Board’s decision is 
that (1) it seeks to limit the duty to bargain on contract- 
ing out to cases in which immediate layoffs result, and (2) 
it reads the Company’s right to change methods, granted 
in the management’s rights clause of the UAW-GM Na- 
tional Agreement, as including the right to contract out 
bargaining unit work. : 


The Board did not find that there was no contracting out. 
While not expressly affirming the Trial Examiner’s find- 
ing that the Car Loaders’ storage work (the waiting park) 
was contracted out or transferred to PMT, the Board 
adopted it sub silentio. The Trial Examiner’s finding that 
Car Loader storage work was transferred or contracted 
out to PMT is explicit and unequivocal: 


“The ‘change of method’ phrase in paragraph 8 
of the national collective bargaining contract does 
not spell out a waiver of negotiations over Respond- 


(Continued from preceding page) 


To the same effect is the Bureau of National Affairs Analysis, 
What Subcontracting Decisions Must Employer Bargain About With 
Union?, 58 Analysis 29 (Feb. 12, 1965): 


“Jpn another case handed down about the same time, the Board 
held that General Motors did not violate the Act by unilaterally 
-Jeasing a plant parking lot to a trucking company and contracting 
have the company do certain work relating to the distribution 
the cars that had been performed by the company’s drivers. 

id that the subcontracting came within a contract 
: the company’s right to make work reassignments 
It added that the re 


assignment 
bargaining unit.’” (Emphasis added.) 
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ent’s decision to transfer its intermediate storage 
function to PMT. Though there was much dispute 
over whether to call the transaction ‘subcontracting’ 
or ‘job elimination’, the facts are not in dispute. 
PMT employees now maintain an intermediate stor- 
age area involving the parking of cars and’ the as- 
sembling of the automobiles for loading after non- 
unit employees have grouped the manifests into 
appropriate loads. That function was performed 
by Respondent’s 18 drivers before June 17. That 
this. was a simple transfer of functions to PMT 
employees is not altered or obscured by the elimina- 
tion, which accompanied the transfer, of some func- 
tions previously performed by PMT employees, and. 
some previously performed by Respondent's 18 
driver employees.” JA 255 (émphasis added). 


In the following.two sentences the.Board clearly adopted 
the. Trial Examiner’s finding of contracting out but dis- 


agreed with his conclusion that the Company was under.a 
duty to bargain on it: 


“The Tria] Examiner found.the Respondent failed 
and refused to fulfill its bargaining obligation in 
violation of Section 8 (a) (5).and (1) of the Act 
by not giving prior notice to or consulting with the 
Union when it leased the OK parking lot at its 
Southgate, California plant to Pacific Motor Truck- 
ing Co. on June 17, 1963, and contracted with that 
firm to have the latter’s employees do work which 
Respondent’s drivers had previously performed. We 
disagree for the reasons given below.” JA 267-68 


It'is plain from this statement and from the “reasons 
given below” that.the Board’s disagreement. was not with 
the Trial Examiner’s finding of contracting out but with his 
conclusion that the Company. had a duty to bargain on it. 


The- Board’ identifies: the “reasons given below” .as: the 
defenses. urged by. the Company. These do: 20¢ include-a- 
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claim that there was no contracting out. Instead they are 
(1) that the change did not result in layoffs and (2) that 
they were permitted by the management’s rights clause: 


‘‘Respondent contends that its plan to transfer 
the department 66 drivers to other jobs is not with- 
in the contemplation of the foregoing decisions 
[Fibreboard and Town & Country] as such a move 
was essentially a change of method without resultant 
layoffs or discharges and was permitted under the 
management rights provisions of its National Agree- 
ment with the Union. We find merit in this posi- 
tion.” JA 273 (emphasis added). 


The Board then elaborates on these two grounds for its de- 
cision. Nowhere does it intimate any disagreement with 
the Trial Examiner’s finding of contracting out. Repeat- 
edly, as above, it assumes it and gives the absence of lay- 
offs and the management’s rights clause as its grounds for 


reversal. 


Contrary to what the Board now maintains, it plainly 
did not find that there was no contracting out and it plainly 
did hold that the Company was under no duty to bargain 
on its contracting out because it caused no immediate lay- 
offs and because of the management’s rights clause. As 
indicated above, in the footnote, even the Board’s Asso- 
ciate Solicitor agrees that this is what the Board held. 


Moreover the record makes it plain that had the Board 
held there was no contracting out of Car Loader work it 
would have been in error. There is no question but that the 
load lot method of transferring cars to PMT, employed 
prior to June 17, 1963, was grossly inefficient. Nor is there 
any question but that the change from the load lot to the 
single car method achieved substantial efficiencies and was 
a genuine change in methods. But it is equally plain that 
the change was accompanied by a definite transfer of Car 
Loader work to PMT employees. 
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The inefficiencies with which the load lot system was 
weighted down were caused by two factors: the fact that 
the four to twelve cars to be included in a load did not 
come off the line at the same time but often several days 
apart, and the existence of two parking lots (the OK and 
PMT) with a fence between them. The wait between cars 
made it necessary to store the first cars until the full com- 
plement was ready. The two lots made it necessary for the 
Car Loaders to park the cars at the fence gate so that they 
could be turned over to PMT Yardmen for driving onto 
the PMT lot. The two factors together produced the fol- 
lowing leap-frog-like system. Car Loaders drove the cars 
from final inspection across the OK lot and parked them 
for storage until the remaining cars in the load were ready 
(the waiting park). After this had occurred other Car 
Loaders drove the cars to the gate between the two lots 
and parked them there (the transfer park) so that PMT 
Yardmen could get in and drive them through the gate and 
onto the PMT lot. The PMT Yardmen then parked them 
on the PMT lot (the loading park) and other PMT em- 
ployees, Truck Drivers, drove them onto haul-away trucks 
and rail cars. 


Though the switch to the single car method eliminated. 
some of these inefficiencies, it is clear that it was accom- 
panied by the transfer.of Car Loader work to PMT. While 
the Company has been able to take care of the problem of 
the two lots separated by a fence by taking down the fence 
and making one lot of the two, it has not eliminated the 
need to store the first cars in a load until the rest come 
off the line. For though the loading system has been 
changed, the production line has not: the four to twelve 
cars in a load still do not come off the line together. 
There are still hours and often days between the arrival 
of the first and last. It is still necessary, therefore, to park 
the cars for storage. 


The consolidation of the two lots into one and the re- 
moval of the fence did eliminate the need for transferring 
the cars from one set of drivers to another at the gate 
(the transfer park) and the loading park. The cars for a 
load could be driven from final inspection to waiting parks 
from which, when the full load was ready, they could. be 
driven straight onto the haul-away or railcar. As indi- 
cated, however, there was still the work of driving the cars 
away from final inspection and storing them. (the waiting 
park) and the work of driving the cars onto the haul-away: 
and rail cars. 

We do not quarrel with the Company for not giving the 
Car Loaders the work of driving the cars onto the haul- 
away and rail cars, or for not even talking to the Union 
about it. That ‘work has been done by the PMT Truck 
Drivers (Teamsters) for years and the Union asserts no 
claim to it. But as to the storage work the situation is 
almost, exactly the reverse. The choice was between the 
Car Loaders, who had been doing the storage work for 
Years, and the PMT Yardmen, whose work of driving the 
ears from the transfer park to the loading park was elimi- 
nated by the removal of the fence. We do not say, and we 
have never said, that we were entitled to the storage work 
as a matter of right, by virtue of having done it for years. 
We do say, however, that we were entitled to bargaining. 
on it: entitled to have the Company sit down with us, tell: 
us why it was considering transferring the work to PMT, 
and give us a chance to bargain it out of the idea. This, 
of course, we did not get. Without giving us a chance to. 
bargain on the matter, the Company gave the storage ‘work 
to PMT and eliminated the Car Loaders. 


The Board’s brief admits, incidentally, that. PMT endéd. 
up with our work: 
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“Tt is true that institution of the new system has 
resulted in relocation of the shipping point closer 
to the end of the Company’s shipping line, and hence 
that PMT employees drive over a portion of the 
former OK lot where Company employees previ- 
ously drove.” (P. 18; emphasis added.) 


CONCLUSION 


The Board and the Company, in their briefs, have made 
the correctness of the Board’s decision hang on the ques- 
tion of whether or not there was contracting out of Car 
Loader work. As demonstrated above, the Board’s deci- 
sion, the record in the case, and the Board’s admission in 
its brief establish unequivocally that there was contracting 
out. The Company was, therefore, under a duty to bargain 
on it since it was not permitted by the management’s 


rights clause and the duty to bargain was not lifted by the 
absence of immediate layoffs, as we demonstrated in our 
principal brief and as the Board and the Company im- 
pliedly agree in their briefs. 


Respectfully submitted, 


STEPHEN I. SCHLOSSBERG, 
JOHN A. FILLION, 
BERNARD F. ASHE, 
JORDAN ROSSEN, 

8000 East Jefferson, 

Detroit, Michigan 48214; 
JOSEPH L. RAUH, JR., 
JOHN SILARD, 

1625 K. Street, N.W., 

Washington 6, D.C., 

Attorneys for Petitioner. 
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SUPPLEMENTAL BRIEF FOR INTERVENOR 
GENERAL MOTORS CORPORATION 


IN THE | 
United States Court of Appeals for the 
District of Colnibia. Cirenit “cas 


ia Cir “cut 


aa AUS 31 1006 
No. 19, 156 


—+ Hat an QM aubsoud 
x: onic 
INTERNATIONAL UNION, UNITED AUTOMOBILE, 
AEROSPACE AND AGRICULTURAL IMPLEMENT 
WORKERS OF AMERICA (UAW), 
Petitioner, | 


v. 
NATIONAL LABOR RELATIONS BOARD, 
Respondent, | 
GENERAL MOTORS CORPORATION, 
Intervenor. | 


——— 
ON PETITION FOR REVIEW OF AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


ALOYSIUS F. POWER, 
General Counsel, 
General Motors Corporation, 
3044 West Grand Boulevard, 
Detroit, Michigan 48202, 
HARRY S. BENJAMIN, Jr., 
K. DOUGLAS MANN, 
EUGENE L. HARTWIG, 
GEORGE CHERPELIS, 
Of Counsel, 
(Same Address). 


Interstate Brief & Record Co., 356 Congress St. E.; Detroit, Michigan 48226 


STATEMENT OF QUESTION PRESENTED 


In the opinion of the intervenor Company, the question 
is: 


Whether substantial evidence on the record con- 
sidered as a whole supports the Board’s finding that 
the Company did not violate section 8(a)(5) of the 
National Labor Relations Act, as amended? 


IN THE 


United States Court of Appeals for the 
District of Columbia Circuit 
—— 

No. 19,156 
—— 

INTERNATIONAL UNION, UNITED AUTOMOBILE, 
AEROSPACE AND AGRICULTURAL IMPLEMENT 


WORKERS OF AMERICA (UAW), 
Petitioner, 


Ve 
NATIONAL LABOR RELATIONS BOARD, 


Respondent, 


GENERAL MOTORS CORPORATION, 
Intervenor. 


—_+—_- 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


a 


SUPPLEMENTAL BRIEF FOR INTERVENOR 
GENERAL MOTORS CORPORATION 


—?—_ 


INDEX 


Statement of Question Presented 

Table of Authorities 

Preliminary Statement 

Reply to Petitioner’s Supplemental Statement of 


Summary of Argument 
Argument: 


(1) The Board’s finding that there was no trans- 
fer or contracting out to PMT of work form- 
erly performed by the UAW bargaining 
unit is supported by substantial evidence on 
the record considered as a whole and is, 
therefore, conclusive in this review proceed- 


The Board’s additional findings as grounds 
for dismissal of the complaint are likewise 
supported by substantial evidence on the 
record considered as a whole and are, there- 
fore, conclusive in this proceeding 


Conclusion 


TABLE OF AUTHORITIES 
(a) Cases 


Amalgamated Clothing Workers of America v. 
NLRB, — App. D.C. —, 343 F.2d 329 (C.A.D.C. 
1965) 

Fibreboard Paper Products Corporation, 138 NLRB 
550 (1962), aff’d. 116 App. D.C. 198, 322 F.2d 
411 (1963), aff’d. 379 U.S. 203 (1964) 

General Motors Corporation, Cadillac Motor Car 
Division, et al, 120 NLRB 1215, 1221 (1958)... 

International Union, UAW-AFL-CIO v. NLRB, — 
App. D.C. —, 344 F.2d 171 (C.A_D.C. 1965) 

International Woodworkers of America v. NLRB, 
112 App. D.C. 281, 262 F.2d 233 (C.A.D.C. 
1958) 

International Woodworkers of America v. NLRB, 
— App. D.C. —, 263 F.2d 483 (C.A.D.C. 1959) 

Oil, Chemical and Atomic Workers International 
Union, Local 4-243 v. NLRB, — App. D.C. —, 
—F.2d — (C.A.D.C. 1966), 53 LC Para. 11,259 

Town & Country Manufacturing Company, Inc., 136 
NLREB 1022 (1962), enf. 316 F.2d 846 (5th Cir. 
1963) 

Universal Camera Corp. v. NLRB, 340 U.S. 474, 
490 (1951) 


National Labor Relations Act, as amended, c.120, 
61 Stat. 136 et seq.; U.S.C.A. Title 29, §151 


Page 


PRELIMINARY STATEMENT 


This brief is filed by intervenor General Motors Cor- 
poration in answer to the Supplemental Brief filed in this 
proceeding by petitioner on July 5, 1966. 


REPLY TO PETITIONER'S SUPPLEMENTAL 
STATEMENT OF THE CASE 


The parties herein have been granted permission to again 
address arguments to the Court in light of the Sapplemen- 
tal Decision and Order of the National Labor Relations 
Board issued April 20, 1966 in response to the Court’s order 
of October 1, 1965 remanding the case to the Board for 
clarification of its original decision on three specific points. 
The Court’s Remand Order and the Board’s Supplemental 
Decision and Order are set forth in the Supplemental Ap- 
pendix to petitioner’s Supplemental Brief. (SA 1a-10a.)? 


In order properly to evaluate the position now urged 
upon the Court by petitioner in its Supplemental Brief, it is 
useful to trace the shifting and contradictory course which 
petitioner has taken in the various briefs filed by it in this 
matter since its February 1, 1965 Petition for Review. 


In its principal brief, dated May 28, 1965, petitioner 
argued that the Board, in its original decision, held that 
UAW bargaining unit work had been contracted out to 
PMT but that the Company’s action was justified because 


1SA references are to the Supplemental Appendix printed at the 
end of Petitioner’s Supplemental Brief. JA references are to the Joint 
Appendix. 
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there was no substantial impairment of the bargaining 
unit and because the management’s rights clause in the GM- 
UAW National Agreement included a contract waiver of 
the Union’s statutory right to bargain on the Company’s 
decision. (Petitioner’s Brief, pp. 20-21.) Petitioner 
further argued that ‘‘what the Company did in this case, 
without bargaining, was contract out the work involved in 
the waiting park—zcork performed by the entire Car Loader 
classification consisting of eighteen jobs.” (Emphasis 
added.) (Petitioner’s Brief, p. 25.) 


In its reply brief, dated September 4, 1965, petitioner 
expressed surprise that the Company and the Board in 
their briefs took the position that the Board’s decision did 
not hold that there had been any contracting out by the 
Company but only a change in methods which was per- 
mitted by the management’s rights clause. (Petitioner’s 
Reply Brief, p. 1.) 


Petitioner stated: 


“Before reading the briefs the idea that the 
Board’s decision might be predicated on a finding 
of no contracting out had not even occurred to us 
°* * * Had we thought the decision stands merely 
for the proposition that unilateral changes in 
methods are permitted by the management’s rights 
clause and the Company, therefore, is under no duty. 
to bargain them, we might well not have burdened 
the Court with this petition for review.” (Peti- 
tioner’s Reply Brief, pp. 1 and 2.) 


Petitioner characterized ‘‘The single question remaining 
in the case” as ‘‘whether or not there was contracting out.” 
(Petitioner’s Reply Brief, p. 1.) 


Petitioner then went on to reiterate its argument that: 


“‘The Board did not find that there was no con- 
tracting out.’’ (Petitioner’s Reply Brief, p .2.) 


and again urged that: 


“‘the switch to the single car method * ° *° was ac- 
companied by the transfer of Car Loader work to 
PMT.” (Petitioner’s Reply Brief, p. 5.) 


Sufficient doubt was generated by petitioner as to the 
precise holding of the Board in its original decision that 
the Court, accepting petitioner’s suggestion made during 
oral argument, remanded the case to the Board for clarifi- 
cation of its decision in three particulars. 


In the opening paragraphs of its Brief on Remand to the 
Board, petitioner, in an astonishing about-face from its 
position before the Court, stated: 


“In its original decision we believe the Board 
found that GM did not contract out bargaining unit 
work at all, but engaged in only a change of 


methods.”’ (Petitioner’s Brief on Remand, p. 2.) 


And again at page 23 of its Brief on Remand petitioner 
stated: 


‘* As we noted at the outset, we believe the Board’s 
original decision was predicated on an erroneous 
finding that GM engaged in only a methods change 
(which the management’s rights clause plainly au- 
thorized) and did not contract out at all.” 


Petitioner then took issue with what it now perceived 
the Board’s original finding to be and set forth again its 
version of the facts in support of its conclusion that work 
had been subcontracted. Now, however, petitioner was of 
the view that the work of only six employes in the Car 
Loader classification had been subcontracted to PMT in- 
stead of the entire classification consisting of 18 jobs as 
urged in its May 28 brief to the Court. (Petitioner’s Brief 
on Remand, p. 10.) 
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Petitioner sought to have the Board go beyond the 
Court’s remand order and requested: 


*‘that on reconsideration the Board decide that GM 
was under a duty to bargain on the contracting out, 
which duty it violated.” (Petitioner’s Brief on Re- 
mand, p. 3.) 


The Board did not accept petitioner’s invitation to re- 
consider its original decision, but instead provided clear 
and detailed answers to each of the Court’s questions on 
remand, including ‘‘the single question remaining in the 
case”—i.e. “whether or not there was contracting out”— 
the answer to which petitioner concedes is dispositive of 
its Petition for Review. The Board answered this question 
in its Supplemental Decision stating: 


“‘The Board did not find, and it does not now find 
that there was contracting out to PMT of work 
formerly performed by the bargaining unit.” (SA 
4a.) 


Petitioner now asserts on page 2 of its Supplemental 
Brief that the Board erred in each of its answers to the 
Court’s questions. 


A careful reading of the Supplemental Decision shows 
that the error lies rather in petitioner’s attempt to misrep- 
resent the Board’s findings by quoting out-of-context ex- 
cerpts from the Decision and by the use of italies for em- 
phasis in such a way as to create the impression that the 
Board found certain driving work to have been transferred 
to PMT. See particularly footnote 2 on page 4 of peti- 
tioner’s Supplemental Brief. Petitioner would have the 
Court believe that in its Supplemental Decision and Order 
the Board found a transfer by the Company of the work of 
six department 66 bargaining unit drivers to PMT but con- 


cluded that this transfer was not contracting out. (Peti- 
tioner’s Supplemental Brief, pp. 2, 5, 6, 7, 8, 12 and 19.) 


Comparison is invited between this patent misrepresen- 
tation of the Board’s finding with what the Board itself has 
to say in this regard: 


‘‘However, the Union still contends that Respon- 
dent violated the Act in that the jobs of the other 6 
department 66 drivers who, prior to June 17, drove 
cars from the end of the assembly line to the num- 
bered spots on the OK lot, constituted work which 
‘was not eliminated but was instead improperly ‘con- 
tracted out’ to PMT drivers without prior Respon- 
dent consultation with the Union. We do not agree. 


“Respondent, in the exercise of its contractual 
right to do so, eliminated department 66. Its action 


was not merely to remove some driving functions 
from that department. Thus, the driving work, 
which is now performed by PMT employees, is an 
aspect of the new delivery system and not a resid- 
ual function of department 66.” (SA 7a-Sa.) 


In spite of the clear and unequivocal Board finding that 
there was no UAW bargaining unit work transferred or 
contracted out to PMT, petitioner concludes its supplemen- 
tal statement of the case at the top of page 5 of its Sup- 
plemental Brief with the assertion: 


“Tt is of the utmost importance that the Board 
now clearly agrees that while the jobs of the 12 De- 
partment 66 drivers who drove fhe cars from the 
storage spots to the gate have been eliminated, the 
jobs of the six who drove them from the end of the 
line to the storage spots have been transferred to 
PMT employees.” 
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Petitioner is certainly at liberty to make an argument 
that the record shows there was in fact a transfer of VAW 
bargaining unit work to PMT, but there is absolutely no 
basis for petitioner to claim that the findings of the Board 
in its Supplemental Decision and Order offer support for 
that argument. 


SUMMARY OF ARGUMENT 


The Board’s explicit finding that there was no transfer 
or contracting out of UAW bargaining unit work to PMT 
is conclusive in this review proceeding unless petitioner 
can demonstrate that such finding is not supported by sub- 
stantial evidence on the record considered as a whole. Peti- 
tioner has the burden of showing that the record ‘‘clearly 
precludes the Board’s decision” that there was no contract- 


ing out ‘‘from being justified by a fair estimate of the 
worth of the testimony of witnesses or its informed judg- 
ment on matters within its special competence or both.” 
Universal Camera Corp. v. NLRB, 340 US. 474, 490 (1951). 


Petitioner’s Supplemental Brief does not contain a single 
reference into the record which would tend to support its 
contention that UAW bargaining unit work was transferred 
to PMT. There is in fact nothing in the record which 
would support even the inference that ‘‘PMT gatemen now 
do the work of driving cars from the end of the line to the 
storage spots—the work the six Department 66 bargaining 
unit drivers used to perform.” 


Moreover, the Board’s additional findings that ‘‘the 
change did not result in any significant detriment to the 
employees in the bargaining unit” and that the Company 
“by its ‘overall conduct’ fulfilled any claimed duty to bar- 
gain it purportedly had under the Act”, are also supported 
by substantial evidence on the record as a whole and are, 
therefore, conclusive in this review proceeding. 


ARGUMENT 


1. The Board’s finding that there was no transfer or 
contracting out to PMT of work formerly per- 
formed by the UAW bargaining unit is supported 
by substantial evidence on the record considered as 
a whole and is, therefore, conclusive in this review 
proceeding. 

As shown above, petitioner’s most recent brief proceeds 
on the erroneous premise that the Board found in its Sup- 
plemental Decision that six bargaining unit jobs were 
transferred to PMT as a result of the June 17 methods 
change. Not only did the Board not make such a finding, 
but the record herein is completely barren of any evidence 
from which such a finding could be inferred. 


Exactly what happened when the plant changed to the 
single car method of turning completed automobiles over 
to PMT is shown by the record as follows: 


1. The shipping point, or the point at which PMT took 
delivery of completed cars from B.0.P., was relocated 
from the old shipping building near the fence which 
separated the former OK lot and PMT lot to a point 
within 40 feet of the end of the final shipping line in 
the plant. (JA 152-153, 156-157.) 


. The clerical work of making up loads for shipment 
was transferred from the nonrepresented B.O.P. Car 
Distribution Department to PMT. (JA 182-183.)* 


2 With respect to the transfer of this work, petitioner states that it 
has “no complaint, for even while it was done by the Company, it was 
not done by bargaining unit employees.” (Petitioner’s Brief, pp. 6-7.) 
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3. The OK lot and the intermediate driving and parking 
performed there in connection with assembling cars 
into load lots for delivery to PMT was eliminated and 
the 18 B.O.P. drivers who worked in the lot were 
transferred to other jobs in the bargaining unit, pur- 
suant to established contractual provisions and nego- 
tiated grievance settlements. (JA 63-65, 97-99, 299- 
300.) 


The PMT lot was expanded to include the former OK. 
lot in order to provide a larger area for PMT to han- 
dle the shipment of not only the South Gate plant pro- 
duction but also an additional 4,000 automobiles a 
month arriving by rail from the B.O-P. plant in Fre- 
mont, California for reshipment by PMT from South 
Gate. (JA 150-151, 183-186, 192-193, 294.) 


The mere fact that PMT employes are now driving and 
parking cars in the geograghic area that was formerly the 
B.0.P. OK lot, as well as in the area that comprised the 
former PMT lot, provides no basis for inferring that 
UAW bargaining unit work has been subcontracted. The 
most that it shows is that a piece of land formerly used by 
B.O.P. has been leased to and is now being used by PMT. 


The nature and the purpose of the driving and parking 
that the PMT employes are now performing in the enlarged 
PMT lot is precisely the same as the activity carried on by 
these employes in the smaller PMT lot prior to June 17, 
1963—namely, to park cars received from B.O.P. in certain 
designated areas preparatory to their being loaded onto 
haulaway trucks and multi-level rail carriers by other PMT 
employes. 


The nature and purpose of the activity perfomed by the 
B.O.P. drivers in the former OK lot was to park the cars 
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temporarily before they left B.O.P. control so that the 
B.O.P. Car Distribution Department could perform the 
clerical function of assembling the cars into lots of from 
four to six cars for delivery to PMT at the shipping gate 
as a complete load. When it was decided that B.O.P. would 
no longer turn cars over to PMT in load lots, the reason 
for the intermediate driving and parking performed by the 
drivers in the OK lot disappeared and that function was 
eliminated from the system. 


Thus, as PMT employes now accept delivery of cars from 
B.0.P. at the shipping gate relocated closer to the final 
shipping line in the plant, they drive the cars into the en- 
larged PMT lot and park them once in a designated area 
from which they are later picked up and loaded onto car- 
Trier equipment. The first park under the old dual parking 
procedure has been eliminated and only the final park 


preparatory to loading remains. 


The only reason for leasing the former OK lot to PMT, 
which results in PMT employes driving over an area where 
B.0.P. employes used to drive, is because of the 4,000 addi- 
tional cars a month being handled by PMT from the Fre- 
mont plant which necessitated its having a larger area to 
work in. 

The record also shows that PMT is performing its work 
of driving, parking and loading cars with the same relative 
number of employes, when the number of additional units 
from Fremont being handled in the PMT lot after June 17, 
1963 is taken into consideration. (See our earlier brief as 
Amicus Curiae, pp. 5-6.) 

As noted above, since its initial brief to the Court, peti- 


tioner has narrowed its claim with respect to the work 
which was allegedly transferred to PMT from the entire 
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Car Loader classification consisting of 18 jobs to just the 
six drivers who drove cars from the end of the assembly 
line to parking spaces in the OK lot. 


This new theory first appeared in petitioner’s Brief on 
Remand to the Board. There petitioner abandoned the 
waiting park—loading park distinction which it had created 
to support the argument advanced in its original brief to 
the Court and introduced a whole new set of terminology 
to describe the operations of the OK lot and the PMT lot 
before and after June 17. Thus, petitioner claimed on re- 
mand that six of the 18 B.O.P. Car Loaders, prior to June 
17, were engaged in a “‘storage operation”; the other 12 
Car Loaders were engaged in a ‘‘transfer operation’ along 
with certain PMT yardmen and gatemen; while the PMT 
rail loaders and truck drivers performed a “‘loading opera- 
tion.” (Petitioner’s Brief on Remand, p. 7.) 


Having established these categories, petitioner argued 
that what the Company really did on June 17 was to elimi- 
nate the transfer operation and contract out the storage 
operation to PMT. (Petitioner’s Brief on Remand, p. 11.) 
The difficulty with this theory, of course, is that cars are 
still transferred to PMT so there still is a transfer opera- 
tion. Secondly, the temporary parking of cars in the old 
B.O.P. OK lot was merely an adjunct of the former system 
of assembling cars into load lots for delivery to PMT, a 
function which has now been eliminated. And finally, 
there has always been some driving and temporary parking 
of cars on the PMT lot by PMT employes preparatory to 
loading. This function is still performed by PMT employes 
in the now enlarged lot. 


In its Supplemental Decision, the Board specifically re- 
jected petitioner’s new theory stating: 
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«ce * © although the Union originally objected to 
Respondent’s action as bringing about the loss of 18 
unit jobs, it also conceded in its brief to the Board 
on remand that the elimination of the jobs of the 12 
department 66 drivers, who had been assigned to 
driving cars from the numbered spots in the OK lot 
to the shipping building near the pre-June 17 fence, 
was a permissible unilateral methods change under 
the management rights clause. However, the Union 
still contends that Respondent violated the Act in 
that the jobs of the cther 6 department 66 drivers 
who, prior to June 17, drove cars from the end of 
the assembly line to the numbered spots on the OK 
lot, constituted work which was not eliminated but 
‘was instead improperly ‘contracted out’? to PMT 
drivers without prior Respondent consultation with 
the Union. We do not agree. 


‘‘Respondent, in the exercise of its contractual 
right to do so, eliminated department 66. Its action 
was not merely to remove some driving functions 
from that department. Thus, the driving work, 
which is now performed by PMT employees, is an 
aspect of the new delivery system and not a residual 
function of department 66.” (SA 7a-8a.) 


For petitioner now to say that this flat rejection by the 
Board of petitioner’s latest contracting out theory amounts 
to a finding that six jobs were transferred to PMT is in- 
credible, 


In making its finding on remand that there was no con- 
tracting out or transfer of work involved in the June 17 
methods change, the Board had before it a total of 11 briefs 
from the various parties in which the facts were fully set 
forth; it had a record which did not lack for clarity with 
respect to the nature of the operations before and after 
June 17 and which raised no questions of credibility to be 
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resolved; it had a trial examiner’s decision; and finally, it 
had the benefit of its own experience in rendering scores of 
decisions involving a wide-variety of alleged subcontracting 
situations since 1962 when its Town & Country and Fibre- 
board decisions were announced.” 


Certainly, if there is any one area in which the Board 
can be considered as having developed ‘‘expertise” over 
the past four years, it is in the area of its ability to deter- 
mine whether or not a given set of facts involves a sub- 
contracting question. 

Unless petitioner can demonstrate that the Board’s find- 
ing that there was no transfer or contracting out of work 
in this case is totally without the support of substantial evi- 
dence on the record considered as a whole, the Board’s find- 
ing must be taken as conclusive and petitioner, by its own 
admission, is without an argument.‘ 


We submit that petitioner has not and cannot make such 
a showing on the basis of this record. 


3126 NLEB 1022 (1962), enf. 316 F.2d 846 (5th Cir. 1968); 138 
NLEB 550 (1962), aff'd. 116 App. D.C. 198, 322 F.2d 411 (1963), aff'd. 
379 U.S. 203 (1964). 


* National Labor Relations Act, as amended, section 10(f); c. 120, 
61 Stat. 148-149; U.S.C.A. Title 29, §160(f); 

Oil, Chemical and Atomic Workers International Union, Local 4-243 
v. NLEB, — App. D. C. —, — F.2d — (C.A.D. C.-1966), 58 LC 
Para. 11,259; 

International Woodworkers of America v. NLRB, 112 App. D.C. 
281, 262 F.2d 232 (C.A.D.C.-1958) ; 

International Woodworkers of America v. NLRB, — App. D.C. —, 
263 F.2d 483 (C.A.D.C.-1959) ; 

Amalgamated Clothing Workers of America v. NLRB, — App. 
D.C. —, 243 F.2d 329 (C.A.D.C.-1965) ; 

and 

International Union, UAW-AFL-CIO v. NLRB, — App. D.C, —, 

344 F.2d 171 (C.A.D.C-1965). 
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2. The Board’s additional findings as grounds for dis- 
missal of the complaint are likewise supported by 
substantial evidence on the record considered as a 
whole and are, therefore, conclusive in this proceed- 
ing. 

In response to the Court’s third question on remand, the 
Board, as an additional basis for dismissing the complaint, 
reaffirmed its earlier finding that the June 17 change to 
single car shipping ‘‘did not result in any significant detri- 
ment to the employees in the bargaining unit.”” (SA 8a.) 


Petitioner challenges this finding because petitioner as- 
sumes that the Board made the finding based solely on the 
fact that there were no immediate layoffs from the bargain- 
ing unit. We submit that the Board’s finding is supported 
by more than the mere fact that there were no layoffs re- 
sulting directly from the June 17 change. 


Thus, there is no evidence in the record from which it 
can be inferred that there are likely to be future layoffs 
resulting from this elimination of work and reassignment 
of manpower. Any assertions by petitioner to the contrary 
are pure speculation. 


Relevant would have been evidence showing eventual 
layoffs arising out of similar methods changes in the past. 
The record is barren of any such evidence. Nor is there 
any evidence in the record that the total number of job 
opportunities in the bargaining unit has been reduced or 
that there has been any demonstrable adverse impact on 
other employes in the unit.* 


5It should be noted that as a result of the Board’s decision in Gen- 
eral Motors Corporation, Cadillac Motor Car Division, et al., 120 NLRB 
1215, 1221 (1958), the bargaining unit in question is a single company- 
wide unit including in excess of 325,000 employes in more than 120 
General Motors plants. 
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Finally, in paragraph (59) of the GM-UAW National 
Agreement the parties specifically recognized that methods 
changes may necessitate reductions in the work force and 
contracted to meet that possibility by providing that ‘the 
seniority of the displaced employes shall become plant- 
wide and they shall be transferred out of the group in line 
With their seniority to work they are capable of doing, as 
comparable to the work they have been doing as may be 
available, at the rate for the job to which they have been 
transferred.” (JA 288-289.) 


Certainly, any future reductions which might occur in the 
work force in accordance with this procedure negotiated by 
the parties, could hardly constitute detriment to employes 
abont which petitioner would have a basis for complaint. 


The Board’s second additional basis for dismissing the 
complaint is its finding that ‘‘whether or not the projected 


change of method falls within the category of ‘contracting 
out,’ ” the Company “by its ‘overall conduct’ fulfilled any 
claimed duty to bargain it purportedly had under the Act.” 
(SA 10a.) 


As demonstrated on pages 23 through 30 of our original 
brief as Amicus Curiae in this matter, we submit that this 
Board finding is likewise fully supported by substantial evi- 
dence on the record considered as a whole. 


The record shows that petitioner was notified of the im- 
pending change as early as May 1, some six and one-half 
weeks prior to June 17. (JA 34-35, 38.) The local Shop 
Committee at the plant was notified on June 4, some two 
weeks prior to the change. (JA 79-80, 285.) Management’s 
plans for the proposed change were again presented in 
detail to the Union in a meeting on June 12. (JA 198-198g, 
213-220.) 
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At no time did petitioner make any counter-proposals or 
alternate suggestions, nor did it request any delay in imple- 
mentation of the change in order for it to develop an alter- 
native plan. Petitioner’s position, as expressed by its rep- 
resentatives, was simply that the Company had no right 
to change to single car shipping. (JA 111, 128.) 


The matter finally resolved itself into a disagreement be- 
tween the parties as to whether paragraph (8) of the GM- 
UAW National Agreement permitted the Company to make 
the change which it had previously described to the Union. 
(JA 123.) 


To suggest, as does petitioner, that the Company was 
guilty of a refusal to bargain simply because it was unwill- 
ing to concede petitioner’s interpretation of paragraph (8) 
or its erroneous characterization of the methods change as 
involving contracting out is to ignore completely section 
8(d) of the Labor Act which specifically provides that the 
obligation to bargain ‘‘does not compel either party to 
agree to a proposal or require the making of a concession.’ 


We submit that there is ample record support for the 
Board’s finding on the question of the Company’s overall 
conduct and that it must, therefore, be deemed conclusive in 
this review proceeding. 


© §158(d); ¢.120, 61 Stat, 142; U.S.C.A. Title 29, §158(d). 


CONCLUSION 


Based upon the substantial evidence on the record con- 
sidered as a whole to support the Board’s findings, the 
complete lack of contradictory evidence, and the arguments, 
precedents and authorities advanced herein, intervenor 
General Motors requests that this Petition for Review of 
the Board’s Order in this case be dismissed. 


Respectfully submitted, 


ALOYSIUS F. POWER, 
General Counsel, 
General Motors Corporation, 
3044 West Grand Boulevard, 
Detroit, Michigan 48202. 


HARRY S. BENJAMIN, JR., 
Of Counsel, 


K. DOUGLAS MANN, 
Of Counsel, 


EUGENE L. HARTWIG, 
Of Counsel, 


GEORGE CHERPELIS, 
Of Counsel. 
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IN THE 


United States Cot of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19156 


INTERNATIONAL UNION, UNITED AUTOMOBILE, AERO- 
SPACE & AGRICULTURAL IMPLEMENT WORKERS OF 
AMERICA (UAW), PETITIONER 


v. 


NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


On Petition to Review an Order of the 
National Labor Relations Board 


SUPPLEMENTAL BRIEF FOR THE NATIONAL LABOR 
RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court following remand to 
the Board for clarification of its opinion accompany- 
ing the order in which it dismissed a complaint 
against the employer, General Motors Corporation, 


(1) 
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Buick-Oldsmobile-Pontiac Assembly Division (herein 
called the “Company”). The Board’s original de- 
cision and order (J.A. 267-275)’ is reported at 149 
NLRB 396 and its supplemental decision and order 
is reported at 158 NLRB No. 24. 


I. The Board’s Findings of Fact 


Briefly, the Board found that the Company did 
not violate Section 8(a)(5) and (1) of the Act by 
changing its method of shipping finished cars from 
its South Gate, California plant without engaging in 
prior negotiations with the petitioning Union, which 
represented its employees. In reaching its conclu- 
sion, the Board rejected the Union’s contention that 
the change involved “contracting out” of unit work. 
Instead, the Board held that the Company’s action 
was a change in method of operation which was au- 
thorized by the management rights clause of the col- 
lective bargaining agreement. The factual basis for 
the Board’s conclusions is as follows: 


A. Respondent’s car shipping system prior to June 
17, 1963 


The Company’s Buick-Oldsmobile-Pontiac Assembly 
Division plant, in South Gate, California, assembles 
passenger cars for shipment to General Motors deal- 


:“J. A” refers to the Joint Appendix filed in this proceed- 
ing the first time it was before the Court. “S.A.” references 
are to the Supplemental Appendix printed at the end of peti- 
tioner’s supplemental brief. References preceding a semicolon 
are to the Board’s findings; succeeding references are to the 
supporting evidence. 
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ers in California and surrounding states. As new 
cars are approved for shipment, they are turned over 
to Pacific Motor Trucking (herein called “PMT”), 
which has responsibility for loading the automobiles 
onto multi-level rail cars or haulaway trucks for 
delivery to dealers (J.A. 288-239). 

Prior to June 17, 1963, two paved parking lots of 
approximately equal size occupied the western one- 
third of the South Gate premises. The southern-most 
of these two lots was known as the “OK” lot and 
was used by the Company for temporarily parking 
assembled cars while the Company’s car distribution 
department made up the loads to be turned over to 
PMT for shipment. The other paved lot immedi- 
ately north of the OK lot, was leased by the Company 
to PMT and was used by PMT for temporarily park- 
ing cars to be loaded on multi-level rail carriers or 
haulaway trucks. The two parking lots were sep- 
arated by a fence with a gate through which cars 
were driven onto the PMT lot by PMT employees 
(J.A. 289, 268; 161, 284). 

Prior to June 17, 1963, in the plant-wide bargain- 
ing unit represented by the Union, there were 18 em- 
ployees in what was known as department 66, who 
were classified as “car loaders.” Six of these em- 
ployees were responsible for driving cars from the 
final point at the end of the shipping line to num- 
bered parking spaces in the OK lot (S.A. 5a, J.A. 239, 
268; 45, 55, 110, 284). After parking a car, the 
driver noted the number of the parking space on the 
manifest which accompanied each automobile. The 
manifests were sent to the Company’s car distribu- 
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tion department where non-represented clerical em- 
ployees grouped them into loads for shipment by PMT 
to various dealers (S.A. 5A, J.A. 240; 45-46, 50, 57- 
59, 169-170, 174, 189). 

The manifests for a particular load were delivered 
to the other 12 car loaders who, by reference to the 
parking space noted thereon, drove the cars from the 
OK lot to the shipping building near the PMT lot 
(S.A. 5a, J.A. 240, 268; 50, 59-60, 154). At that 
point, the car loader raised the hood and deck lid 
of the car, checked the battery to make sure there 
was a sufficient charge, emptied and partly refilled 
the gas tank, and picked up certain uninstalled ac- 
cessories from the shipping building and placed them 
in the trunk of the car (S.A. 5a, J.A. 241, 268-269; 
50, 60-61, 154-155, 176-177). The department 66 
drivers then left the cars, and they were jointly 
checked by the company plant protection personnel 
and a PMT checker. If everything was in order, the 
cars comprising the load were accepted by PMT per- 
sonnel who drove them to the adjacent PMT lot where 
they were parked in aisles respectively designated 
for shipment by haulaway trucks or rail cars (S.A. 
5a-6a, J.A. 241, 269; 50-52, 60-61, 154-155, 176-178, 
189). After the PMT driver had parked the car in 
the proper aisle, he returned to the shipping building 
and the same process was repeated. Loading of cars 
onto haulaway trucks and multi-level rail carriers 
was thereafter performed, in the ease of the former 
by drivers of the trucks, and in the latter instance by 
PMT employees classified as “loaders” (S.A. 6a, J.A. 
242, 269; 177-180). 
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B. The car shipping system after June 17, 1963 


Effective June 17, 1963, respondent changed its 
method of turning completed automobiles over to 
PMT at the South Gate plant. The new method was 
known as “single car shipping.” After June 17, the 
nonrepresented clerical employees in the Company’s 
car distribution department no longer performed the 
work of making up the loads which were to be shipped 
by PMT. This function was now performed by truck 
and rail dispatchers employed by PMT (S.A. 6a, 
J.A. 248, 269; 171, 214, 182-183). 

In conjunction with the change in shipping system, 
the OK lot was leased to PMT; the fence which had 
separated the two lots was removed; the point of de- 
livery of completed cars to PMT was moved to a 
new shipping canopy located 30 to 40 feet west of 
the end of the final shipping line; the driving work 
of the Company’s car loaders in the OK lot was elim- 
inated; and the 18 employees who had performed that 
work were transferred to assembly line jobs in the 
plant (S.A. 6a, J.A. 269; 156-157, 294). The work 
which had been performed by the 12 car loaders at 
the shipping building prior to June 17, 1963, in- 
volving the evacuation of gasoline, the checking of 
batteries, and the placement of uninstalled acces- 
sories in the trunks of cars, was all moved to an ear- 
lier point in the assembly process where these func- 
tions are now performed by other employees in the 
bargaining unit represented by the Union (S.A. 6a, 
J.A. 269; 157-158). 

Under the new shipping system, completed auto- 
mobiles are driven from the end of the final shipping 
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line directly to the new shipping canopy by bargain- 
ing unit employees (S.A. 6a, J.A. 269; J.A. 156). 
Here the cars are inspected by company plant pro- 
tection personnel and a PMT checker. The cars are 
then turned over to PMT gatemen or yardmen who 
drive them through the shipping gate into the en- 
larged PMT lot (S.A. 6a, J.A. 269; 156, 181-182). 
By reference to a notation which appears on the 
manifest accompanying each car, the PMT employee 
can tell whether the car is to be shipped by rail 
or by truck. The cars are parked in numbered 
spaces in areas of the lot determined by the means 
by which they are to be shipped. The manifests are 
then given to PMT dispatchers who assemble them 
into loads which are made up by PMT loaders and 
truck drivers for shipment to dealers (S.A. 6a-T7a, 
J.A. 269; 181-183, 194). 


C. The dispute between the Union and respondent rela- 
tive to the new car shipping system 

The Union received definite information from re- 
spondent on May 2 about the contemplated change 
in car shipping system. At that time, at the behest 
of Sherman Kelton, chairman of the shop committee 
at the South Gate plant, Frank James, an adminis- 
trative assistant to the vice president of the Union’s 
General Motors Department in Detroit, telephoned 
Vernon M. Schneider, a Company official in Detroit 
who told him that “there was going to be definitely 
a move * * * the jobs were going to be changed” in 
the OK lot (J.A. 270; 33-34). James protested that 
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“this was our work; that management was wrong in 
giving the job to someone else” (J.A. 270; 34-35). 
On June 3, James telephoned John Holmes, the per- 
sonnel manager for the Company’s entire Buick- 
Oldsmobile-Pontiac assembly division, and told Holmes 
that the Union was still protesting any transfer of 
work at the South Gate plant to PMT employees 
(J.A. 270; 35-36). 

Plant officials at South Gate called a special man- 
agement-shop committee meeting on June 4 at which 
South Gate officials advised the shop committee of its 
plan to commence “one-car shipments” to PMT in 
the near future (J.A. 270; 279-281). The shop com- 
mittee contended that the changed system of ship- 
ments amounted to a “contracting out” of the work 
performed by the department 66 drivers, and was in 
violation of existing collective bargaining agreements, 
as the jobs belonged to the bargaining unit (J.A. 270; 
285). 

On June 12, UAW International representatives 
and members of the shop committee met at South 
Gate with Schneider, Bruce Buckley, personnel di- 
rector at South Gate, and other management repre- 
sentatives. Buckley stated that the OK lot had been 
leased to PMT, that, effective June 17, the Company 
would be turning over its finished cars to PMT near 
the end of the assembly line, and that company driv- 
ers would no longer be working on the OK lot (J.A. 
271; 107-108, 116-118, 214-215). Schneider stated 
that management was taking this action by virtue of 
paragraph (8) of the National Agreement which 
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deals with management rights.* When International 
Representative Burrows contended that the change 
did not come within the management rights provision 
of the National Agreement, Schneider suggested that 
the Union had “a recourse to follow,” namely, the 
grievance procedure (J.A. 271; 112). 

At the request of the Union, four meetings were 
held from June 13 to 20 between plant officials and 
the local shop committee. These meetings concen- 
trated on resolving differences between the parties 
concerning the reassignment of the department 66 
drivers displaced as the result of the change in car 
shipping system (S.A. 10a, J.A. 271-272; 63-64, 98, 
140-141, 286, 289). A settlement was reached that 
provided for the assignment of these employees at 
their old rate of pay to assembly line jobs in the 
bargaining unit (S.A. 10a, J.A. 272; 300). 


II. The Board’s Conclusions 


A. The Board’s original decision and order 


The Board, in disagreement with the Trial Ex- 
aminer, dismissed the complaint. In reaching its 
decision, the Board found that the evidence sustained 


? Paragraph (8) provides (J.A. 286): 


The right to hire, promote, discharge or discipline for 
cause and to maintain discipline and efficiency of em- 
ployees, is the sole responsibility of the Corporation ex- 
cept that Union members shall not be discriminated 
against as such. In addition, the products to be manu- 
factured, the location of plants, the schedules of produc- 
tion, the methods, processes and means of manufacturing 
are solely and exclusively the responsibility of the Cor- 
poration. 
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the Company’s contention that the change in the car 
shipping system which was put into effect on June 
17, 1963, was a change of “method * * * and means” 
of operation, and as such that it was within the 
Company’s “exclusive responsibility” under the man- 
agement rights provision (paragraph (8)) of the 
National Agreement between the Company and Un- 
ion. The Board further noted that, since the de- 
partment 66 drivers were reassigned to other jobs 
in the bargaining unit, and there were no resultant 
layoffs or discharges, there was no substantial im- 
pairment of the bargaining unit as a consequence of 
the change (J.A. 273-274). 


B. The Board’s supplemental decision and order follow- 
ing remand 
The Court, in its order of remand, asked for clari- 
fication of the Board’s opinion in three respects. 
The three questions the Board was instructed to an- 
swer are as follows (S.A, 2a): 


(1) Did the Board find there was contracting 
out to Pacific Motor Trucking of work formerly 
performed by the bargaining unit? 

(2) Did the Board hold that the management 
clause of the bargaining agreement authorized 
contracting out without collective bargaining? 

(3) Did the Board find that, although some 
contracting out occurred, there was no signifi- 
cant effect upon the bargaining unit because 


(a) there were no immediate layoffs? 

(b) the amount of contracting out was 
de minimis? 

(c) for any other reason? 
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In its supplemental decision the Board answered 
the Court’s first and second questions in the negative 
and in so doing reaffirmed its conclusion that the in- 
stitution of the new car loading system by the Com- 
pany on June 17, 1963, was a change in method of 
operation, and as such was permitted under the man- 
agement provision of the Company’s National Agree- 
ment with the Union. Since the Board found that the 
Company’s action was a change in method of opera- 
tion, rather than contracting out of unit work, the 
Board could not reply to the Court’s third question 
directly. However, the Board observed that as an 
additional basis for its decision it relied on the fact 
that the change did not result in any significant detri- 
ment to the employees in the bargaining unit. As a 
final ground for its decision, the Board, looked to the 


Company’s “over all conduct” (S.A. 9a) during the 
period in question, and noted the fact that the Union 
had advance notice of the change and had ample op- 
portunity to discuss and protest the Company’s plan 
(S.A. 4a-10a). 


SUMMARY OF ARGUMENT 


Concededly, the only issue remaining in this pro- 
ceeding is whether the Company’s conversion to the 
new car loading system on June 17, 1963, involved 
contracting out. The Board found as a fact that the 
new system did not involve contracting out, and the 
Union’s sole object is to overturn this factual deter- 
mination. It would be contrary to this Court’s past 
pronouncements for it to supersede the Board’s deter- 
mination with a finding of its own, if the Board’s 
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factual conclusion is at all reasonable. The Board’s 
determination should be paid particular deference in 
a case such as this, where the critical fact—whether 
there was contracting out—is a matter of unique sig- 
nificance in the labor relations field, the area of the 
Board’s acknowledged expertise. 

The record does not support the Union’s argument 
that there was contracting out in the circumstances 
presented here. The six jobs which the Union claims 
were contracted out were actually merged into the 
larger and more efficient car loading system inaugu- 
rated by PMT on June 17, 1963. The driving work 
performed by the six employees prior to June 17 is 
not a recognizable segment or component of the new 
system, but rather, has been eliminated. The new 
system completely replaces the former system and the 
unnecessary intermediate driving and parking of cars 
that it entailed. On the basis of all the facts, the 
Board could reasonably find, as it did, that the Com- 
pany’s action was a change in method of operation, 
rather than contracting out, and accordingly, that the 
change was authorized by the management clause of 
the collective bargaining agreements. 

The Union’s argument that the Company violated 
Section 8(a) (5) of the Act would be unpersuasive on 
the facts of this case, even if the Company’s action 
could be characterized as “contracting out.” The 
Board noted that the Company’s action did not result 
in any significant detriment to the employees in the 
bargaining unit. The non-driving functions per- 
formed by the Company’s car loaders were moved back 
on the assembly line, and are still performed by unit 


12 


employees. Moreover, none of the car loaders lost 
their jobs, but were absorbed into the bargaining unit 
where they perform comparable work at the same 
rate of pay they formerly received. Under Board 
precedents, as concurred in by two courts of appeals, 
an employer’s action in unilaterally contracting out 
work is not necessarily unlawful if it does not result 
in a significant detriment to the employees in the 


bargaining unit. 
ARGUMENT 


The Board Properly Found That the Company Did Not 
Violate Section 8(a)(5) and (1) of the Act 


The Union’s principal quarrel with the Board at 
this stage of the proceeding is over the propriety of 


the Board’s factual determination that the Company 
did not contract out unit work at the time it con- 
verted to the new car loading system on June 17, 
1963. As the Union states in its supplemental brief 
(p. 8), “The major issue thus remaining in this case 
is whether what the Company did involved contract- 
ing out.” Whether what the Company did amounted 
to contracting out, we submit, is a narrow issue of 
_ fact. It has been repeatedly recognized by the Court 
that the resolution of such factual issues is primarily 
within the Board’s province. International Wood- 
workers of America Co. v. N.L.R.B., 104 App. D.C. 
344, 345, 262 F. 2d 233, 234; International Wood- 
workers of America v. N.L.R.B., 105 App. D.C. 37, 
39, 263 F. 2d 483, 485; International Union of Unit- 
ed Brewery, etc. Workers v. N.L.R.B., 111 App. D.C. 
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383, 387-388, 298 F. 2d 297, 301-302; cert. denied, 
369 U.S. 843; Amalgamated Clothing Workers of 
America v. N.L.R.B., —— App. D.C. —, 348 F. 2d 
329, 330; International Union, United Automobile, 
etc. Workers v. N.L.R.B., App. D.C. —, 344 
F, 2d 171, 178. The judicial practice of leaving fact 
finding to the Board is particularly salutary in a case 
such as this, where the finding of fact has unique sig- 
nificance in a labor relations context and the Board, 
by virtue of its years of experience in this field, is 
particularly well qualified to make the determination. 
West Texas Utilities Co. v. N.L.R.B., 87 App. D.C. 
179, 181, 184 F. 2d 233, 235, cert. denied, 341 U.S. 
939; Operating Engineers Local Union No. 3 v. 
N.L.R.B., 105 App. D.C. 307, 311, 266 F. 2d 905, 909, 
cert. denied, 361 U.S. 834; Truck Drivers and Help- 
ers Local Union 728 v. N.L.R.B., 101 App. D.C. 420, 
422, 249 F. 2d 512, 514, cert. denied, 355 U.S. 958. 
It is obvious that what the Company did here was 
to convert to a simpler, more economical system of 
moving its cars from the plant assembly line to truck 
and rail carriers for shipment to dealers. As the 
record plainly shows, PMT employees now pick up 
cars at the shipping gate and park them in the PMT- 
leased lot for loading onto haulaway trucks and mul- . 
ti-level rail carriers, just as these same employees 
did prior to June 17, 1963. What has been elimi- 
nated is the unnecessary intermediate driving and 
parking of cars in the former OK lot which was as- 
sociated with their being assembled into load lots be- 
fore being turned over to PMT. Since the Company 
has abandoned the practice of turning over cars to 
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PMT in load lots, there is no further need for the 
duplicate driving and parking which was performed 
in the OK lot by the company drivers. 

According to the facts disclosed by the record, it is 
clear that the work of the six company drivers for 
whom the Union presses its claim has been merged 
into the larger unified loading operation now con- 
ducted by PMT. Rather than being contracted out, 
the work of these drivers has lost its identity as a 
separate segment of the loading process. Although 
the Union asserts the right to bargain about the al- 
leged contracting out of these jobs, the jobs are no 
longer recognizable; indeed, they no longer exist. As 
a result of the change in method of operation the six 
jobs in question have been eliminated by merger into 
other jobs, and it is plainly a misnomer to say that 
they have been “contracted out.” The Union has 
conceded throughout this proceeding that a methods 
change by the Company is permitted under the man- 
agement clause, even though it results in the elimina- 
tion of jobs (See J.A. 111, 122, 145, 201-202). 

In an attempt to make the facts of this case fit the 
pattern of a contracting out case such as Fibreboard 
Corp. v. N.L.R.B., 379 U.S. 203, the Union argues 
that the Company could have made the method change 
at issue here and stil] retained the six department 66 
drivers (Supp. br., p. 10). This argument is re- 
futed by the record, however, which shows that prior 
to June 17 the Company employed 18 car loaders in 
department 66, and PMT had 9 yardmen and gate- 
men to make a total of 27 employees performing the 
loading operation (J.A. 269; 295). With the institu- 
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tion of the new system, the Company’s car loaders’ 
jobs were eliminated, and PMT performs the entire 
loading operation with the addition of only one more 
employee to its payroll—the number of yardmen and 
gatemen has risen from 9 to 10 (J.A. 269, n. 5; 295). 
Since there was an increase in the car output of the 
South Gate plant after June 17, 1963, of about 1400 
cars a month, this probably explains the one-employee 
increase in car loading complement (J.A. 269; 295). 
The foregoing facts, thus show that introduction of 
the new loading system resulted in a far more ef- 
ficient and streamlined operation. For the Company 
to have retained the six drivers, as the Union urges, 
would plainly have resulted in the retention of six 
employees who were superfluous to the operation. 
As previously noted (supra, Pp. 10), the Board, as 
an additional ground for its dismissal of the com- 
plaint, relied on the fact that the change did not re- 
sult in any significant detriment to the employees in 
the bargaining unit. The Board also attached sig- 
nificance to the fact that the Union had advance no- 
tice of the change and had ample time to discuss and 
protest the Company’s plan. Both of these factors 
help to fill out the overall picture, and merit consid- 
eration in assessing the propriety of the Company’s 
conduct. A more drastic or far-reaching alteration 
of the bargaining unit than occurred here, especially 
one detrimental to the employees, might well have 
been indicative of a management action not contem- 
plated by the prerogative clause. In any event, in its 
discussion of those additional factors, the Board care- 
fully reiterated its underlying finding that the Com- 
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pany’s action was a “change in methods of operation 
within the management clause” (J.A. 8a). 

Two recent court of appeals decisions provide 
strong support for the view that even if the changed 
system of loading had involved contracting out, as the 
Union contends, the Board’s dismissal of the com- 
plaint would have been justified. The Board’s prac- 
tice in determining whether an employer had violated 
the duty to bargain by contracting out work without 
prior bargaining with the incumbent union is to con- 
sider the net effect on the bargaining unit. Thus, in 
a number of cases the Board has held that contract- 
ing out had insufficient effect on employees in the bar- 
gaining unit to warrant holding that the employer 
violated Section 8(a) (5) of the Act by its unilateral 
action. See, e.g., Fafnir Bearing Co., 151 NLRB 
332; Westinghouse Electric Corp. (Mansfield Plant), 
150 NLRB 1574; American Oil Co., 151 NLRB 421; 
Westinghouse Electric Corp. (Bettis Laboratory), 
153 NLRB No. 33, 59 LRRM 13855. The Court of 
Appeals for the Fourth Circuit, in District 50, Unit- 
ed Mine Workers v. N.L.R.B., 358 F. 2d 284, ap- 
proved of the Board’s view of such cases. The court 
there affirmed the Board’s dismissal of the complaint 
in Allied Chemical Corp., 151 NLRB 718, based on 
the Board’s conclusion that “there was no substantial 
adverse impact on the employees caused by the em- 
ployer’s subcontracting decisions.” 358 F. 2d at 287. 
The decision by the Court of Appeals for the First 
Circuit in Puerto Rico Telephone Co. v. N.L.R.B., 359 
F. 2d 983, is to the same effect. The Court there held 
that to sustain a finding of Section 8(a) (5) violation 
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in contracting out cases there must be substantial evi- 
dence showing that “the bargaining unit or any em- 
ployee in it suffered a significant detriment or was 
otherwise adversely affected as a direct result” of the 
employer’s contracting out of work. Id. at 988. 

In the instant case, as we have seen, the Board spe- 
cifically found that the change in the car loading sys- 
tem “did not result in any significant detriment to 
the employees in the bargaining unit” (S.A. 8). This 
conclusion is amply supported by the record. The non- 
driving or servicing functions of the department 66 
drivers were moved farther back on the assembly line 
after June 17, 1963, thus remaining within the bar- 
gaining unit. Furthermore, as the result of negotia- 
tions between the Company and the Union, the dis- 
placed department 66 drivers were reassigned to com- 


parable work within the unit as drivers of unlicensed 
cars. Under the standard set by the Board, there- 
fore, the Company’s unilateral action here would not 
be violative of Section 8(a)(5) even if it could be 
characterized as “contracting out.” 
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CONCLUSION 


In sum, we submit that the Board’s decision herein 
is in all respects proper, and that the petition for 
review should be denied. 


ARNOLD ORDMAN, 
General Counsel, 


DoMINICK L. MANOLI, 
Associated General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


ALLISON W. BROWN, JR., 
Attorney, 


National Labor Relations Board. 
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COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
the International Union, United Automobile, Aero- 
space & Agricultural Implement Workers of America, 
UAW (herein called the ‘‘Union’’), to review an 
order of the National Labor Relations Board, issued 
on October 30, 1964, after the usual proceedings under 
Section 10(¢) of the National Labor Relations Act, as 
amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C., See. 
151, et seg.). The Board, by its order, dismissed a 
complaint which had issued against the employer, 
General Motors Corporation, Buick-Oldsmobile- 
Pontiae Assembly Division (herein called the **Com- 
pany’’), and thereby reversed the Trial Examiner 

qa) 
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who found that the Company had violated Section 
S(a) (5) and (1) of the Act. The Board’s decision 
and order (J.A. 267-275) * are reported at 149 NLRB 
No. 40. This Court has jurisdiction under Section 
10(£) of the Act. 


I. The Board’s findings of fact 


Briefly, the Board concluded that the Company did 
not violate Section 8(a) (5) and (1) of the Act by 
changing its method of shipping finished cars from 
its South Gate, California, plant without consulting 
with the Union, which represented its employees. In 
reaching its conclusion, the Board found that the 
shipping method did not cause a substantial impair- 
ment of the bargaining unit and that the Company’s 
unilateral action was sanctioned by the management 
rights clause contained in the collective bargaining con- 


tract between the Company and the Union. The evi- 
dence upon which the Board’s findings are based is 
summarized below: 


A. Background: the nature of the car shipping system before June 17, 1963 


The Company’s Buick-Oldsmobile-Pontiac Assem- 
bly Division plant, located in South Gate, California, 
assembles passenger cars for shipment to General 
Motors dealers in California and surrounding states 
(J.A. 238). As new cars are approved for shipment, 
they are turned over to Pacific Motor Trucking 
(herein called ‘“PMT’’), which has responsibility for 
loading the automobiles onto multi-level rail cars or 
haulaway trucks for delivery to dealers (J.A. 239). 


2“J.A.” refers to the Joint Appendix. References preceding 
a semicolon are to the Board’s findings; succeeding references 
to the supporting evidence. 
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Prior to June 17, 1963, two paved parking lots of 
approximately equal size occupied the western one- 
third of the South Gate premises (J.A. 239, 268; 284). 
The southern-most of these two lots was known as 
the “OK” lot and was used by the Company for tem- 
porarily parking assembled cars while the Company’s 
Car Distribution Department made up the loads to 
be turned over to PMT for shipment (J.A. 239, 268; 
161). The other paved lot, adjacent to the OK lot 
on the north, was leased by the Company to PMT and 
was used by PMT for temporarily parking cars to be 
loaded on haulaway trucks or multi-level rail carriers. 
The two parking lots were separated by a fence with 
a gate through which cars were driven onto the PMT 
lot by PMT employees (J.A. 239, 268; 284). 

Prior to June 17, 1963, in the total plant-wide bar- 
gaining unit represented by the Union, there were 18 
employees who were classified as ‘“‘car loaders’’, and 
who were employed to drive cars from the final point at 
the end of the shipping line in the plant (identified 
as ‘“‘Line #7’’) to numbered parking spaces in the 
OK lot (J.A. 239, 268; 45, 55, 284). After parking 
a car, the car loader noted the number of the parking 
space on the manifest * which accompanied each auto- 
mobile, turned the manifest over either to his foreman 

2The manifest is a document with multiple copies on which 
appears a description of the automobile, a list of the various 
accessories or options to be installed, and the name and ad- 
dress of the dealer who ordered the car. The manifest accom- 
panies the car from an early point in the assembly process 
to the point where the car is delivered to PMT. A copy of 
the manifest goes with the car when it is delivered to PMT, 


at which time it becomes known as a car shipper or bill of 
lading (J.A. 240; 45-46, 55-56, 158, 165, 178). 
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or to the departmental clerk, and then returned to the 
shipping line for another car (J.A. 240; 45-46, 50). 
Under the system employed by the Company prior 
to June 17, 1963, several times each hour, manifests 
which had been turned in by the ear loaders were sent 
by means of a pneumatic tube from the shipping 
building which was located 15 feet from the fence at. 
the north end of the OK lot, to the Car Distribution 
Department, located in the main administration build- 
ing of the South Gate plant (J.A. 240, 268; 45, 57, 
169). In the Company’s Car Distribution Depart- 
ment nonrepresented clerical employees made up loads 
of cars for shipment by PMT (J.-A. 240; 58-59, 169- 
170). Manifests sent from the OK lot were matched 
with duplicate copies filed by dealer and town in the 
Car Distribution Department (J.A. 240; 58-59, 170). 
Normally, four cars comprise a truck load; although 
there could be as many as six. A rail car will carry 
12 ears (JA. 240; 170, 174, 189). A clerk in the Car 
Distribution Department would staple together the 
manifests for the ears comprising a load and send 
them by the pneumatic tube back to the shipping 
building in the OK lot (J.A. 240; 170-171). There, 
the manifests for a particular load were picked up by 
ear loaders who, by reference to the parking space 
noted thereon, drove the cars from the OK lot to the 
shipping building (J.-A. 240, 268; 50, 59-60, 154). At 
that point, the car loader raised the hood and deck 
lid of the ear, checked the battery to make sure there 
was a sufficient charge, put an evacuator hose into the 
gas tank and, while the gas was being evacuated, 
picked up certain uninstalled accessories from the 
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shipping building and placed them in the trunk of the 
car. He then reversed the lever on the gas pump to 
put two gallons of gasoline into the tank of the car, 
thereby completing his work with respect to that ear 
(J.A. 241, 268-269; 60, 154). When this procedure 
was completed on each of the cars comprising a load, 
a final check of the cars was made against the mani- 
fests by company plant protection personnel and a 
PMT checker. If everything was in order, the cars 
comprising the load were accepted by PMT personnel 
who drove them to the adjacent PMT lot for tem- 
porary storage thereon (J.A. 241, 269; 50-51, 60-61, 
154-155, 176-177). 

Just inside the PMT side of the gate, the PMT 
driver handed the bill of lading to another PMT em- 
ployee who put a letter or a number on it designating 
the aisle in the PMT lot where the cars comprising 
a particular load were to be parked, and then directed 
the PMT driver to the aisle so designated (J.A. 241, 
269; 51-52, 177-178, 189). Certain aisles in the PMT 
lot were used for parking cars which ultimately were 
to be shipped by haulaway truck, and other aisles 
were used for parking cars which were to be shipped 
by multi-level rail car (J.A. 241; 189). After the 
PMT driver had parked the car in the proper aisle, 
he returned to the shipping building and the same 
process was repeated (J.A. 241; 177). 

In the meantime, the bills of lading which had been 
retained by the PMT employee just inside the gate 
were turned over to a PMT truck or rail dispatcher. 
The truck dispatcher allocated the haulaway loads to 
PMT over-the-road truck drivers (J.A. 242; 177-178). 

780-222-652 
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These truck drivers then loaded the cars comprising 
the load which had been assigned to them onto a haul- 
away truck and proceeded on their way (J.A. 242, 
269; 177-180). The same procedure was followed by 
the rail dispatcher with respect to multi-level rail car 
loads, except that the loading was performed by PMT 
employees classified as “loaders” (J-A. 242; 179). At 
no time during the six-month period immediately 
preceding the filing of the charge herein, did any of 
the company car loaders perform any loading of auto- 
mobiles onto carrier equipment or perform any other 
work in the PMT leased lot (J.-A. 242; 155-156, 180). 


B. The nature of the car shipping system after June 17, 1968 
Effective June 17, 1963, the South Gate plant, for 

reasons of efficiency, and in line with similar moves 

which had been made previously at other company 


plants, changed its method of turning completed auto- 
mobiles over to PMT (J.A. 243, 269; 198f-198¢, 
216-217). The new method was known as “single 
ear shipping’ (J.A. 243; 214). After June 17, the 
nonrepresented clerical employees in the Company’s 
Car Distribution Department no longer performed 
the work of making up the loads which were to be 
shipped by PMT (J.A. 171). This function was now 
performed by truck and rail dispatchers employed by 
PMT (J.A. 269; 171, 182-183). Accordingly, the 
South Gate plant, after June 17, was able to turn cars 
over to PMT in single units as they were produced, 
instead of waiting until a load of from 4 to 12 cars 
had been accumulated in its OK lot (J.A. 172-174; 
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283-285, 214).° Simultaneously with this change, the 
former OK lot, which was no longer needed by the 
Company, was leased to PMT. PMT had need for 
this space in order to accommodate an influx of about 
4,000 additional cars per month from the Company’s 
plant at Fremont, California (J.A. 269; 183-185, 192, 
(198a)). 

With the leasing of the former OK lot to PMT, the 
fence which had separated the two lots was removed 
(J.A. 294); the point of delivery to PMT was moved 
to a new shipping canopy located just 30 to 40 feet 
west of the end of the final shipping line‘ (J.A. 156- 
157) ; the driving work of the car loaders in the OK 
lot was eliminated; and the 18 employees who had per- 
formed that work were transferred, in accordance 
with paragraph (59) of the National Agreement * 
between the Company and the Union, to assembly jobs 


>The Company justified the change in system on the ground 
that, in addition to being a more efficient method of making 
up loads for shipment, it eliminated the dual driving of cars, 
thereby reducing the mileage on cars before they were delivered 
to the customer as well as reducing the possibility of damage. 
There was also a saving of gasoline (J.A. 217-218). 

*The former shipping building, located at the extreme north 
end of the OK lot was fenced off after June 17, 1963, and used 
by the Company for the storage of jigs and fixtures not cur- 
rently in use (J.A. 198g-198h). 

° Paragraph (59) reads (J.A. 288) : 

Seniority shall be by non-interchangeable occupa- 
tional groups within departments, group of depart- 
ments or plantwide, as may be negotiated locally in 
each plant and reduced to writing. It is mutually rec- 
ognized by the parties that written local seniority 
agreements are necessary. All local seniority agree- 
ments and modifications or supplements thereto shall 
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in the plant which paid the same rate as the car loader 
classification (J.A. 272, 64, 97-99, 198c). The work 
which had been performed by the 18 car loaders at 
the shipping building prior to June 17, 1963, involv- 
ing the evacuation of gasoline, the checking of bat- 
teries, and the placement of uninstalled accessories 
in the trunks of cars, was all moved to an earlier point 
in the assembly process where these functions are now 
performed by other employees in the bargaining unit 
represented by the Union (J.A. 157-158). 

Under the system in effect since June 17, 1963, com- 
pleted automobiles are driven from the end of the final 
shipping line directly to the new shipping point by 
bargaining unit employees (J.A. 156). At the ship- 
ping point the cars are inspected, as was done before, by 
company plant protection personnel and a PMT 
checker (J.A. 157, 181). When this inspection is 
completed, the PMT checker accepts the car and a 
PMT gateman or yardman drives it through the 
shipping gate into the enlarged PMT lot (J.A. 182). 
By reference to a notation which now appears on the 
manifest or car shipper accompanying the car, the 
PMT employee can tell whether the car is to be 
shipped by rail or by truck (J.A. 171-172, 181-182). 

be reduced to writing and be subject to the approval 
of the Corporation and the International Union. 

When changes in methods, products or policies would 
otherwise require the permanent laying off of em- 
ployees, the seniority of the displaced employees shall 
become plantwide and they shall be transferred out 
of the group in line with their seniority to work they 
are capable of doing, as comparable to the work they 


have been doing as may be available, at the rate for the 
job to which they have been transferred. 
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If the car is to be shipped by rail, he drives it to a 
numbered parking space in the area that was formerly 
the OK lot and notes the number of that space on the 
ear shipper (J.A. 181-182). If the car is to be 
shipped by truck, it is driven to a numbered space in 
that part of the former PMT lot, which is used for 
assembling loads going to the particular dealer or 
geographic area indicated on the car shipper, and 
notes the number of the space on the car shipper 
(J.A. 181-182, 194). These car shippers are pe- 
riodically picked up and turned over to the PMT 
truck or rail dispatchers who assemble the shippers 
into loads in much the same manner as had been done 
by the nonrepresented clerical employees in the Com- 
pany’s Car Distribution Department prior to June 17, 
1963 (J.A. 269; 182-183). 

When loads have been assembled by the PMT dis- 


patchers, those to be shipped by haulaway trucks are 
loaded by the haulaway drivers and those to be 
shipped by multi-level rail cars are loaded by PMT 
loaders, in the same manner as before June 17, 1963 
(J.A. 183). 


C. The bargaining between the Union and the Company 

The Union received definite information from the 
Company about the contemplated change on May 2. 
At that time, at the behest of Sherman Kelton, chair- 
man of the shop committee at the South Gate plant, 
Frank James, an administrative assistant to the vice 
president of the Union’s General Motors Department 
in Detroit, telephoned Vernon M. Schneider, a Com- 
pany official in Detroit who told him that ‘‘there was 
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going to be definitely a move * * * the jobs were 
going to be changed” in the OK lot (J-A. 270; 33-34). 
James protested that “this was our work; that man- 
agement was wrong in giving the job to someone 
else” (J.-A. 270; 34-35). On June 3, James tele- 
phoned John Holmes, the personnel manager for the 
Company’s entire Buick-Oldsmobile-Pontiac assembly 
division, and told Holmes that the Union was still 
protesting any transfer of work at the South Gate 
plant to PMT employees (J.A. 270; 35-36). 

Plant officials at South Gate called a special man- 
agement-shop committee meeting on June 4 at which 
South Gate officials advised the shop committee of its 
plan to commence “one-car shipments’ to PMT in 
the near future (J.A. 270; 279-81). The shop commit- 
tee contended that the changed system of shipments 
amounted to a “contracting out” of the work per- 
formed by department 66 drivers, and was in viola- 
tion of existing collective bargaining agreements, as 
the jobs belonged to the bargaining unit (J.A. 285). 

On June 12, UAW International representatives 
and members of the shop committee met at South 
Gate with Schneider, Bruce Buckley, personnel di- 
rector at South Gate, and other management repre- 
sentatives. Buckley stated that the OK lot had been 
leased to PMT, that, effective June 17, the Company 
would be turning over its finished cars to PMT near 
the end of the assembly line, and that company 
drivers would no longer be working on the OK lot 
(J.A. 271; 107-108, 116-118, 214-215). Schneider 
stated that management was taking this action by 
virtue of paragraph (8) of the National Agreement 
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which deals with management rights. When Inter- 
national Representative Burrows contended that the 
change did not come within the management rights 
provision of the National Agreement, Schneider sug- 
gested that the Union had ‘a recourse to follow,” 
namely, the grievance procedure (J.A. 271; 112). 

At the request of the Union, special meetings were 
held between plant officials and the shop committee 
on June 13, 18, 19, and 20, to discuss the Company’s 
proposed assignment of department 66 drivers at their 
old rate of pay to assembly line jobs in the bargain- 
ing unit (J.A. 271, 63-64, 140). The Union contended 
that under paragraph (59) of the National Agree- 
ment,’ the drivers were entitled to ‘“‘comparable work” 
as drivers.of unlicensed cars elsewhere in the plant 
(J.A. 271-272; 98, 141). Management pointed out 
that the assembly line jobs paid the same rate as the 
jobs the drivers had held and that the rate for drivers 
of unlicensed cars was five cents less (J.A. 272; 140— 

* Paragraph (8) provides (J.A. 286) : 

The right to hire, promote, discharge or discipline 
for cause, and to maintain discipline and efficiency of 
employees, is the sole responsibility of the Corporation 
except that Union members shall not be discriminated 
against as such. In addition, the products to be manu- 
factured, the location of plants, the schedules of pro- 
duction, the methods, processes and means of manufac- 
turing are solely and exclusively the responsibility of 
the Corporation. 

Paragraph 63 of the National Agreement provides (J.A. 

289) : 

The transferring of employees is the sole responsibil- 
ity of Management * * * [subject to such factors as 
seniority]. : 

7 Seen. 5, pp. 7-8, supra, 
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141). In this connection, management took the posi- 
tion that paragraph (59) required that department 
66 drivers be placed in those jobs in the unit which 
had a comparable rate (J.A. 272; 140-141). 

The settlement of this dispute included the follow- 
ing: Management agreed with the Union’s request to 
transfer the department 66 drivers to jobs as drivers 
of unlicensed cars and other classifications where the 
employees were capable of doing the job (J.A. 300). 
The Union waived any claim for any difference in 
pay. The parties also agreed that employees dis- 
placed by the transfers would be assigned pursuant to 
the Local Seniority Agreement and the Union would 
not process grievances on behalf of the employees 
displaced. Thereafter, on July 1, 1963, the shop com- 
mittee presented to management a grievance, dated 
June 21, charging that the removal of the department 
66 drivers from their jobs on the OK lot violated the 
National Agreement and requesting their return 
thereto (J.A. 272; 87-88, 92). The shop committee 
took no further action in connection with this griev- 
ance, which was withdrawn on September 6, 1963 (J.A. 
272; 87-88, 95). 

Meanwhile, on June 14, 1963, the Union filed charges 
with the Board alleging that the Company had unilat- 
erally subcontracted to PMT work that belonged to 
employees in the bargaining unit, thereby violating 
Section 8(a) (5) and (1) of the Act (J.A. 276). The 
Regional Director thereafter issued a complaint alleg- 
ing that the Act had been violated in the manner 
charged (J.A. 277-281). 
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Il, The Board’s conclusions of law 


The Board, in disagreement with the Trial Exam- 
iner, dismissed the complaint." In reaching its deci- 
sion, the Board found that the evidence sustained the 
Company’s contention that the change in the car 
shipping system which was put into effect on June 17, 
1963, was a change of “‘method * * * and means” of 
operation, and as such that it was within the Com- 
pany’s “‘exclusive responsibility” under the manage- 
ment rights provision (paragraph (8)) of the Na- 
tional Agreement between the Company and Union. 
The Board noted that, since the department 66 drivers 
were reassigned to other jobs in the bargaining unit, 
and there were no resultant layoffs or discharges, 
there was no substantial impairment of the bargaining 
unit as a consequence of the change. The Company’s 
right unilaterally to effect the change in the shipping 
system was further provided for, the Board found, 
in paragraphs (59) and (63) of the National Agree- 
ment which recognized the right of management, sub- 
ject to certain limitations such as seniority, to trans- 
fer employees as a means of effectuating “changes in 
methods, products, or policies” (J.A. 273-274). 

* Since the difference between the Board and Trial Examiner 
is limited to conclusions of law and inferences drawn from 
basic facts, no special weight attaches to the Trial Examiner's 
recommendations. Universal Camera v. NZIRB., 340 US. 
474, 494, 496; International Woodworkers v. N.I.R.B., 104 
App. D.C. 844, 345, 262 F. 2d 283, 984; Puerto Rico Drydock 
& Marine Terminals v. N.LRB.. 109 App. D.C. 78, 81; 284 
F. 2d 212, 216, cert. denied, 364 U.S. 883. 
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SUMMARY OF ARGUMENT |. 

The management rights provision (paragraph (8)) 
of the National Agreement between the parties, as 
supplemented by other relevant provisions of the 
agreement, plainly permits the kind of action taken 
by the Company here. The Board, on the basis of 
the evidence, reasonably found that the Company’s 
adoption of the new system of shipping cars was a 
change in “method * * * and means” of operation 
within the meaning of paragraph (8). 

Substantially all of the work performed prior to 
June 17, 1963, by the Company’s department 66 
drivers was retained in the unit. The nondriving or 
service work was moved further back in the assembly 
line. Some superfluous driving and parking functions 
were eliminated in the interest of efficiency. But 
there was no transfer of unit work to PMT: this is 
proved by the fact that there was no significant in- 
crease in the PMT workforce following the change. 
It is unreasonable to believe that the one additional 
employee that was hired by PMT could have done 
the work formerly performed by 18 department 66 
drivers. 

Upon the Company’s effectuating the change in its 
shipping system, the department 66 drivers were re- 
assigned to comparable work within the unit as 
drivers of unlicensed cars. The fact that there was 
no substantial impairment of the bargaining unit is 
one of the considerations taken into account by the 
Board in determining that the Company’s action fell 
within the scope of the management rights clause. 
The past interpretations which the parties themselves 
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had placed in the clause is a further factor considered 
by the Board. The record shows that the position 
taken by the Union herein is inconsistent with its 
stand in other situations where it has not objected to 
comparable management action taken under the pur- 
view of the management rights clause. 

As a final factor for consideration in determining 
whether the Company violated Section 8(a) (5), it is 
significant that the Union had ample opportunity both 
before and after June 17 to negotiate and make known 
its views to management. The evidence shows that the 
Union was something less than diligent, however, in 
pursuing these opportunities. Moreover, a settlement 
agreement was in fact worked out between the parties 
in meetings held June 13-20, 1963, the settlement mak- 
ing provision for the reassignment of displaced de- 
partment 66 drivers. 

The principal issue in the case concerns the pro- 
priety of the Board’s factual finding that the Com- 
pany’s action fell within the terms of the management 
rights clause of the National Agreement. The Union 
does not discuss this in its brief, but rather assumes 
that there was a transfer of unit work to persons out- 
side of the union, an assumption that does not square 
with the facts, and labels the Company’s action ‘‘con- 
tracting out.’’ The Union fails to rebut the effect of 
the Board’s finding that the Company’s action was 
essentially a simplification and rearrangement of work 
within the unit. The Union’s argument, therefore, 
and citation of so-called “contracting out” cases are 
largely irrelevant and inapposite to the facts of this 
case. As the Union has failed to demonstrate the 
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impropriety of the Board’s finding that the Company 
did not violate Section 8(a) (5) of the Act, its petition 
for review should be denied. 


ARGUMENT 
The Board properly found that the Company did not violate 
Section 8(a) (5) and (1) of the Act 

Under Section 8(a) (5) of the Act, as supplemented 
by Section 8(d), it is an unfair labor practice for an 
employer to refuse to meet at reasonable times with 
the representative of his employees “‘and confer in 
good faith with respect to wages, hours, and other 
terms or conditions of employment.’’ As the Supreme 
Court has indicated, however, even where a subject 
of mandatory bargaining is involved, there may be 
“‘cireumstances which the Board could or should ac- 
cept as excusing or justifying unilateral action.” 
NLRB. v. Katz, 369 U.S. 736, 748. In the instant 
ease, in concluding that the Company did not violate 
the bargaining provisions of the Act, the Board found 
on the basis of the record that the Company’s adop- 
tion of the new system of shipping cars was a change 
in “method” or ‘“‘means,’’ of operation which the 
Company was entitled to effect unilaterally under the 
management rights provision (paragraph (8)) of the 
National Agreement. We show below that the evi- 
dence affords reasonable basis for the Board’s finding. 

In addition to paragraph (8), there are other pro- 
visions of the National Agreement which support the 
Board’s conclusion. Thus, paragraph (59) expressly 
provides a procedure for transfer of employees who 
would otherwise be laid off by “change in methods, 
products, or policies’ (J.A. 288-289). And para- 
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graph (63) states that ‘‘the transferring of employees 
is the sole responsibility of Management * * *’’ sub- 
ject to such factors as seniority (J.A. 289). These 
provisions thus plainly contemplate intra-company 
transfers of employees of the type that were made 
here. Paragraph (63), moreover, provides for such 
transfers in lieu of the ‘“‘permanent laying off of em- 
ployees” (J.A. 289). The effect of this paragraph 
would, of course, result in employees being “humped” 
downward on jobs, and might even result in loss of 
employment now or at some future time for em- 
ployees low in seniority. Contrary to the Union’s 
assumption, however (Br. 25), the existence of the 
possibility of loss of work by some employees does 
not detract from the validity of the Board’s finding 
that the Company’s change in its car shipping system 
was covered by the management prerogative clause. 
Rather, it lends support to the finding, for it is thus 
clear that the agreement itself contemplates an eventu- 
ality such as the Union envisages.’ 

In further support of the Board’s finding that 
paragraph (8) of the agreement permitted the uni- 
lateral action taken by this Company, the record 
shows that substantially all of the work formerly 
performed by the 18 car loaders on the OK lot prior 
to June 17, thereafter continued to be performed by 
employees in the bargaining unit. The non-driving 
or servicing work which the car loaders had done on 

®°The Union admits (Br. 16) that no employee was put out 
of work as a result of the Company’s action at issue here, since 


the Company was hiring new employees at the time the new 
system was put into effect (J.A. 30, 143-144). 
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the lot, such as the installation of loose accessories, 
evacuation and refilling of gas tanks, and checking 
batteries was transferred to unit employees farther 
back on the assembly line. The only tasks actually 
transferred to PMT were those which had been per- 
formed by the Company’s non-unit Distribution De- 
partment employees, involving the preparation of bills 
of lading. 

Under the new system, PMT employees are con- 
tinuing to pick up cars, as they did previously, at the 
shipping point, continuing to park them preparatory 
to loading, and are subsequently loading them onto — 
haulaway trucks or multi-level rail carriers. It is 
true that institution of the new system has resulted 
in relocation of the shipping point closer to the end 
of the Company’s shipping line, and hence that PMT 
employees drive over a portion of the former OK lot 
where company employees previously drove. How- 
ever, the most important result of relocating the 
fence has been the elimination of duplicate driving 
and parking of cars by company employees on the 
former OK lot. Although the Union’s argument is 
based on the contention that beginning on June 17, 
there was a transfer of work out of the unit, the rec- 
ord shows that at most there was a simplification of 
the shipping process and, the elimination of unneces- 
sary functions.” 

Further indication that no work was transferred 
from unit employees to PMT is provided by the evi- 

 Concededly, the cars “wait” on the PMT lot pending ship- 
ment for a longer period of time than they did prior to institu- 


tion of the new system. However, this does not result in any 
additional work for the PMT employees. 
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dence showing the stable level of employment exper- 
ienced by PMT before and after June 17, 1963. In 
January 1964, approximately 6 months after the new 
system was inaugurated, the number of PMT yard 
and gatemen had increased by only one (from 9 to 10) 
over what it had been 6 months before the change 
(J.A. 269; 295). On the other hand, the output from 
the South Gate plant of automobiles which were han- 
dled by the PMT employees increased during the same 
period from 15,560 a month to 16,922 a month (J.A. 
295). The 1,362 unit increase would explain the em- 
ployment of one additional person by PMT. It stands 
to reason, though, that if any significant part of the 
work formerly performed by the Company’s depart- 
ment 66 drivers had been transferred to PMT, the 
latter firm would have of necessity had to expand its 
workforce proportionately. As the record shows, 
however, such was not the case.” 

The record shows not only that the non-driving or 
servicing functions of the department 66 drivers re- 
mained the work of unit employees after June 17, 
1963, but as described supra, p. 12, as the result of 
negotiations conducted pursuant to paragraph (59) 
of the National Agreement the displaced employees 
were reassigned to comparable work within the unit 
as drivers of unlicensed cars. As the Board noted, 
the change in car shipping system “did not result in 
any substantial impairment of the bargaining unit”’ 

11 PMT loaders (employees engaged in loading automobiles 
for rail movements) increased in number from 16 to 40 after 
October 1963, due to the. influx of about 4,000 additional cars 
a month which PMT was receiving from the Company’s plant 
in Fremont, California (J.A. 269; 295, supra, p. 7). 
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(J.A. 275). This is a further factor which the Board 
reasonably relied on in determining that the Com- 
pany’s action of June 17 was merely a change of 
““method’”? or “‘means”’ of operation such as contem- 
plated by paragraph (8), the management right 
clause. A more drastic or far-reaching alteration of 
the bargaining unit, especially one detrimental to the 
employees, might have been indicative of a manage- 
ment action not contemplated by the prerogative 
clause.* 

The Union’s interpretation in the past of the 
management rights clause of the agreement is at odds 
with its present position, and indeed, the prior prac- 
tice and interpretation placed on the agreement by 
the parties confirms the Board’s conclusion that the 
Company’s unilateral action at issue here was permis- 
sible. Thus, the Union does not dispute that para- 
graph (8) grants the Company authority to effect 
unilaterally certain changes in methods of operation. 
As an example of what it considers permissible uni- 
lateral action, the Union says that if the Company 
wholly eliminated body inspection at a point on the 
production line point, the Union would not contend 
that it had a right to bargain about it (J.A. 111, 122, 
145). Similarly, when the Company introduced “‘one- 
car shipping” at its plant in Wilmington, Delaware, 

2 The net effect on the bargaining unit is one of the factors 
normally looked to by the Board in determining the permissi- 
bility of unilateral employer action. See Fafnir Bearing Co., 
151 NLRB No. 40, 58 LRRM 1397, 1398; Westinghouse Elec- 
tric Corp. 10 NLEB No. 136, 58 LRRM 1257, 1258; Ameri- 
can Oil Co, 151 NLRB No. 45, 58 LRRM 1412, 1413; Allied 
Chemical Corp, 151 NLRB No. 76, 58 LRRM 1480, 1481. 
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the Union accepted the change after the Company 
assured it that “there would be none other than 
[company] drivers driving on plant property” (J-A. 
107-108, 120, 121).* Likewise, in January 1962, the 
Union accepted the Company’s unilateral decision to 
stop shipping cars by railroad boxcars and eliminate 
the loading jobs of some unit personnel (J-A. 201- 
202). It is submitted that when the Company con- 
verted to “one-car shipping’? on June 17 at South 
Gate, it effected a change of ‘‘method * * * and 
means” of operation of exactly the type which the 
Union had on other occasions treated as sanctioned 
by the agreement. 

Finally, in concluding that the Company did not 
violate Section 8(a) (5) and (1) of the Act, the 
Board found it significant that “to the extent that 
the Union may have had a grievance as to the change, 
the grievance was fully discussed between manage- 
ment and the Union, particularly at the four meetings 
of local management and the shop committee from 
June 13-20, and was resolved by a settlement worked 
out at those meetings’? (J.A. 274). It is true, as the 
record shows, that the principal subject of discussion 
at the June 13-20, 1963, meetings was the matter of 
reassignment of the department 66 drivers, and the 
settlement arrived at dealt with that subject only. 

13 The Union attempted, before the Board, to distinguish the 
change at the South Gate plant from the one at Wilmington 
on the ground that at Wilmington, the Company's former 
parking lot was sold rather than leased to the shipper (J.A. 
250; 107, 120). This factor, however, is not relevant insofar 
as construction of the National Agreement is concerned, since 


all PMT space, including the parking area which PMT op- 
erated before June 17, 1963, was leased from the Company. 
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However, the reassignment question was the sole issue 
processed by the Union through the grievance ma- 
chinery during the period preceding the June 17 
change in car shipping system. The Union was in- 
formed on May 2 of the Company’s decision to effect 
the change in system. Detailed discussions ensued 
at two union-management meetings on June 4 and 
June 12, and although the Union, throughout, main- 
tained the position that the change in system would 
result in giving work to PMT that belonged to unit 
employees, and that the Company’s action was not 
permitted by the management rights clause of the 
National Agreement, the Union never took advantage 
of the suggestion that it had “a recourse to follow’’, 
namely, the grievance procedure (J.-A. 112). The 
record indicates that the Union did not request any 
other meetings than these two in the period between 
May 2 and June 17, and it made no alternative sug- 
gestions or counter-proposals to the Company’s 
planned course of action. Nor did the Union ever 
request the Company to postpone the implementation 
of the new system (J.A. 198g, 219). 

Similarly, the Union failed to file a grievance con- 
cerning the change in car shipping procedure prior to 
June 17, when the new system went into effect.“ It 
chose instead to file its unfair labor practice charge 
with the Board on June 14. A grievance directly at- 
tacking the Company’s new car shipping system was 
not filed until July 1, 1963, and that grievance was 

“The National Agreement contains provision for an em- 


pire who is authorized to make “final and binding” decisions 


interpreting various provisions of the agreement, including 
paragraph (8) (J.A. 287-288). 
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withdrawn by the Union 2 months later, on September 
6 (supra, p. 12). In sum, in determining whether 
the Company violated the geod faith bargaining obli- 
gation of the Act, the Board reasonably considered 
the Company’s ‘overall conduct”’ in the period sur- 
rounding the unilateral action constituting the alleged 
violation. Cf. Hartman Luggage Co., 145 NLRB 1572, 
1573. As we have seen, there is no evidence of a pur- 
poseful evasion on the Company’s part of its bargain- 
ing obligation. To the extent that the Union wished 
to discuss the planned. change in the car delivery 
system, the Company was willing to talk and when 
negotiations were held concerning the effect on em- 
ployees of the change in system, a settlement agree- 
ment was arrived at which made provision for reas- 
signment of the displaced department 66 drivers. 
The principal question in this case is whether, on 
the evidence presented, the Board could reasonably 
find, as it did, that the June 17, 1963 change in the 
car shipping system was a change in “methods * * * 
and means’ of production which the Company was 
entitled to effect under paragraph (8) of the National 
Agreement. The Union, in its argument, does not dis- 
cuss this factual issue, but rather characterizes the 
change effected by the Company as ‘‘contracting out”’ 
and argues at length (Br. 25-27) why the Board 
should have found a violation of Section 8(a)(5) 
under the Fibreboard principle.* In its effort to fit 
the case into the Fibreboard category, the Union 
8 Fibreboard Paper Products Corp., 138 NLRB 550, 130 


NLRB 1558, enforced, 116 App. D.C. 198, 322 F. 2d 411, 
affirmed 379 U.S. 203. 
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concerns itself in detail with the question of whether 
the Board’s ‘“‘contracting out”’ doctrine is violated in 
a situation where there is no immediate layoff of em- 
ployees in the bargaining unit. But this is not the 
issue here. Whether the appellation ‘“‘contracting 
out’ is appropriate, is not the point, either, though 
it is significant that the Board, despite the Union’s 
urging eschewed the term, because there was no trans- 
fer of unit work to a subcontractor, such as is the 
case in the normal ‘“‘contracting out’’ situation. The 
propriety of the Board’s decision, therefore, does not 
turn on the term by which the Company’s action is 
deseribed, but rather on the essential nature of the 
action and whether under all of the circumstances it 
was permitted by paragraph (8) of the National 
Agreement. As we have seen, the Board reasonably 
concluded that the action was covered by paragraph 
(8), that the parties had so construed the agreement 
in applying it to other situations, and hence that the 
Company did not violate its statutory duty to bargain. 

The Union, in its second argument to the court 
(Br. 37-42), relics on its own characterization of the 
Company’s action, i.e., that it was “contracting out’’, 
and urges that because that term does not appear in 
the management rights clause, there was no prior 
waiver by the Union of its right to bargain about 
institution of the new system. This argument, how- 
ever, merely begs the question, for rather than show- 
ing how the Board erred in its finding that the Com- 
pany’s action was permitted by the contract, the argu- 
ment depends for its validity on the repetitive use of 
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the term ‘‘contracting out’? and the assumed existence 
of a set of facts other than that which prevailed.” 

Finally, the Union attempts to draw support for 
its position from the Board’s recent decision in Fafnir 
Bearing Co., 151 NLRB No. 40, 58 LRRM 1397. 
Contrary to the Union’s contention, however, the 
Board’s holding in that case is not inconsistent with 
the oné at bar. In Fafnir, there was the performance 
by what were truly outside contractors of “service” 
functions. which were within thé scope of work per- 
formed by thé emiployer’s riaintehance department. 
The Board held flidt sineé’ the “contracting out” that 
occurred was itt a¢éordance with a long-standing 
practice, and did not result in amy adverse impact on 
unit éniployees, the employer, by taking such action 
unilaterally, did not violate Section 8(a)(5) of. the 
Act. Because of its reliance on other factors, the 
Board found it unnecessary to reach the issue in the 
Fafnir case which it decided here, namely, whether 
the employer’s action was sanctioned by a manage- 
ment rights clause. Since in Fafnir, the Board did 
not pass on the question that is involved here, the 
Union’s reliance on that case is unavailing. 

%*The Union's second argument also ignores the opportu- 


nities for bargaining which the Union actually had between 
May 2 and June 17, 1963 (see supra, pp. 11-12). 
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CONCLUSION 


In sum, we submit that the Board’s decision herein 
was in all respects proper, that the Union has not met 
the burden of demonstrating the error of the Board’s 
findings of fact, and that therefore the petition for 
review should be denied. 

ARNOLD ORDMAN, 
' General Counsel, 
Doxanick L. Manout, 
Associate -General: Counsel, 
Maxrce, Matiet-Prevosr, 
Assistant General Counset, 
ALLIson W. Brown, Jr, . 
ALLEN M. Horrer, 
Attorneys, 
“ Nattonal Labor Relations Board. 
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PRELIMINARY STATEMENT 


This Brief is filed on behalf of General Motors Corpo- 
ration, the employer involved in this proceeding, herein- 
after referred to as the Company, pursuant to the Order 
of the Court dated March 17, 1965 granting General Motors 
Corporation leave to file a brief as amicus curiae in this 
ease. 


COUNTER-STATEMENT OF THE CASE 


At issue in this ease is a change, which occurred on June 
17, 1963 in the method by which the Company’s B.0.P. 
South Gate plant turned completed automobiles over to 
Pacific Motor Trucking Company for shipment by PMT to 
General Motors dealers in California and surrounding 
states. 


(1) The Methods Change of June 17, 1963. 


Petitioner’s recital of the facts in its Brief with respect 
to the mechanics of how completed cars were moved from 
the plant’s final assembly line to where they were loaded 
on multi-level rail carriers or haulaway trucks by PMT 
before and after June 17 is substantially accurate. (Peti- 
tioner’s Brief, pp. 5-12.) However, in its anxiety to demon- 
strate that the June 17 methods change somehow resulted 
in the subcontracting to PMT of certain work which was in 
reality eliminated and is no longer being performed any- 
where, Petitioner has omitted a number of material facts 
and has stated others in terms not supported by the record. 


Thus, for the first time in these proceedings, Petitioner 
has invented and attaches special significance to the terms 
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“waiting park” and “loading park” to describe respectively 
the activity which was carried on in the B.O.P. OK lot 
and in the PMT leased lot prior to June 17.” 


By the use of these newly devised terms and by refer- 
ence to the length of time each car is parked in the PMT 
lot after June 17, Petitioner attempts to establish that 
under the revised method of shipping PMT drivers have 
taken over the intermediate parking previously performed 
by the B.0.P. drivers, instead of merely continuing to drive 
the cars from the shipping point to designated parking 
spaces preparatory to loading on carrier equipment, ex- 
actly as they had done under the former arrangement. 


Actually the terms “waiting park” and “loading park” 
do not appear anywhere in the record. They are totally 
lacking in materiality and evidentiary foundation. They 
are not “terms of the trade”, and the argument which they 
are intended to support was neither advanced before, nor 
considered by, the Trial Examiner or the Board. Aside 
from providing convenient descriptive phrases for Peti- 
tioner to use in fabricating its newly developed theory of 
the case, neither term has any real significance in this ree- 
ord, or from the viewpoint of the employes actually en- 
gaged in the work.” 


2 Petitioner’s Brief, p. 2. 


2In explaining the terms “waiting park” and “loading park” Peti- 
tioner makes 2 point of comparing the length of time cars remained 
parked in the OK and PMT lots under the original method of shipment 
with the time cars are parked in the expanded PMT lot under the new 
method of shipment. (Petitioner’s Brief, p. 8.) However, the length of 
time each car may have been parked in these lots under either method of 
shipment is related solely to the work of the nonrepresented load sched- 
ulers and the availability of carrier equipment, and has nothing to do 
with the duties of PMT or B.O.P. drivers. During such parking periods 
no work was performed on the cars by either the B.0.P. or PMT drivers 
under either method of shipment and such time obviously has no relation- 
ship to the duties performed by such drivers. 
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Before June 17 both B.O.P. and PMT employes were en- 
gaged in driving and parking cars. The 18 B.O.P. drivers 
drove cars from the end of the assembly line and parked 
them in the OK lot while nonrepresented B.O.P. salaried 
employes performed the clerical function of grouping them 
into load lots. The B.O.P. drivers then drove the load lots 
to the shipping gate to be turned over to PMT. The PMT 
drivers next drove the cars from the shipping gate and 
parked them in the PMT lot for loading on carrier equip- 
ment. 


Under the revised shipping method after June 17 the in- 
termediate parking in the OK lot was entirely eliminated. 
The cars were driven by B.O.P. drivers directly from the 
end of the assembly line to the shipping gate. PMT driv- 
‘ers then drove them from the shipping gate and parked 
them in the PMT lot for loading on carrier equipment, as 

“they had done under the former method of shipment. 


‘Under neither method did any B.O.P. driver drive or park 
a car after it had been turned over to PMT at the shipping 
gate. 


These are the simple facts and the length of time any car 
remained parked has no relationship to the work of the 
drivers under either method of shipment. Furthermore, 
all of this driving and parking was merely a part of the 
method or process of getting the cars from the final as- 
sembly line in the plant to the haulaway trucks or rail 
_earriers where they could be loaded by PMT. The revi- 
sions made on June 17 obviously constituted a change in 
that method or process, as determined by the Board. 


Having invented the “waiting park” and the “loading 
park”, Petitioner, nevertheless, attempts to show that as a 
-yesult of the June 17 change, the “loading park” was elimi- 
nated and the “waiting park” subcontracted to PMT. (Pe- 
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titioner’s Brief, p. 12.) The record simply will not support 
such a theory. What in fact happened when the plant 
changed to the single car method of shipping is shown by 
the record as follows: 


1. The shipping point, or the point at which PMT took 
delivery of completed cars from B.O.P., was relocated from 
the old shipping building near the fence separating the OK 
lot and the PMT lot to a point within 40 feet of the end 
of the final shipping line in the plant. (J.A. 152-153, 156- 
157.) 


2. The clerical work of making up loads of cars for 
shipment was transferred from the nonrepresented B.0.P. 
Car Distribution Department to PMT. (J.A. 182-183.)* 


3. The OK lot and the intermediate parking performed 
there were eliminated and the 18 B.O.P. drivers who 
worked in the lot were transferred to other jobs in the 
bargaining unit, pursuant to established contractual pro- 
visions and negotiated grievance settlements. (J.A. 63-64, 
97-99.) 


4. The PMT lot was expanded to include the former 
OK lot in order to provide a larger area for PMT to 
handle the shipment of not only the South Gate plant pro- 
duction but also an additional 4,000 automobiles a month 
arriving by rail from the B.O.P. plant in Fremont, Cali- 
fornia for reshipment from South Gate. (J.A. 151, 183-186, 
192-193, 294.) 


Thus, the record shows, with respect to the cars pro- 
duced at the South Gate plant, that the PMT drivers and 


2 With respect to the transfer of this load scheduling work, Peti- 
tioner states that it has “no complaint, for even while it was done by the 
Company, it was not done by bargaining unit employees.” (Petitioner's 
Brief, pp. 6-7.) 
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loaders are performing no different work than they were 
before June 17. They are continuing to pick up cars from 
B.O.P. at the shipping gate now located closer to the plant, 
continuing to park the cars in designated areas prepara- 
tory to loading, and continuing to load cars on haulaway 
trucks or multi-level rail carriers for shipment to General 
Motors dealers. (J.A. 181-183, 193-194.) These are pre- 
cisely the duties these employes were performing before 
the change to single car shipping on June 17, 1963. (J.A- 
177-179.) 


The record also shows that PMT is performing its work 
of driving, parking and loading cars with the same rela- 
tive number of employes, when the number of additional 
units from Fremont being handled in the PMT lot after 
June 17 is taken into consideration. 


In January 1963, PMT employed 26 loaders to load au- 
tomobiles produced by the South Gate plant onto multi- 
level rail cars. During that month these 26 loaders loaded 
a total of 6,668 automobiles for an average of 256 units 
per employe. In January 1964, PMT employed 40 loaders 
at South Gate, but these 40 loaders handled not only the 
loading of multi-level rail cars but also the unloading of 
those automobiles coming by rail from the Fremont plant. 
The 40 loaders during January 1964 handled 10,398 auto- 
mobiles for an average of 260 units per employe, virtually 
the same number of units per employe that the 26 loaders 
handled in January 1963. In January 1963, 9 PMT em- 
ployes. classified as yardmen or gatemen picked up at the 
shipping gate, drove and parked a total of 15,560 automo- 
biles for an average of 1,729 units per employe. In Janu- 
ary 1964, PMT employed 10 employes on this work to 
handle 16,922 automobiles, for an average of 1,692 units 
per employe. This is a difference of only 37 units per.man 
per month, (J.A. 295.) 
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From these figures, it becomes obvious that the increase 
in the number of PMT employes performing the work of 
driving automobiles to parking spaces in the PMT lot after 
June 17, 1963 is explained by the 1,362 cars being han- 
dled by PMT yardmen and gatemen in January 1964 which 
were not being handled in January 1963. 


As stated above, it is clear that no increase in the PMT 
work force can be attributable to an alleged transfer of 
work previously performed by UAW represented employes 
in the OK lot to PMT. 


Petitioner’s attempted explanation of this adverse evi- 
dence consists of an assertion that PMT eliminated the 
“loading park” and took over the “waiting park.” This is 
patent nonsense. PMT employes today are engaged in 
picking up cars at the shipping gate and parking them for 
loading onto haulaway tracks and multi-level rail carriers, 
just as they were prior to June 17, 1963. What has been 
eliminated is the unnecessary intermediate driving and 
parking of cars in the former OK lot preparatory to their 
being turned over in load lots to PMT. Since PMT now 
performs the function of making up the loads, there is 
simply no longer any need for the duplicate driving and 
parking which was performed in the OK lot by the B.O.P. 
drivers.* 


4 Whereas under the original method of shipment, B.O.P. drivers 
parked the cars at random in the OK lot before assembling them into 
load lots to be turned over to PMT, under the new method as cars are 
received by PMT in single units at the shipping gate they are parked in 
areas designated for larger dealers, for haulaway truck shipment or for 
rail shipment. (J.A. 181-182, 194.) As the PMT dispatchers assign the 
cars so parked to a particular load, they are then loaded and sent on 
their way. (J.A. 182-183.) Thus, the duplicate driving and parking in 
the OK lot formerly involved in assembling cars into load lots has been 
rendered unnecessary and as a consequence has been entirely eliminated. 


(2) Discussions with the Union. 


In that portion of its Brief dealing with discussions be- 
tween the Union and management concerning the change 
in method to single car shipping (Petitioner’s Brief, pp. 13- 
16), Petitioner attempts to convey the impression that the 
Company afforded the Union no adequate notice of the 
June 17 change, thereby depriving it of the opportunity 
to bargain on the question.’ 


Assuming, contrary to the decision of the Board, that 
the Company was obligated to notify and thereafter to 
bargain with the Union concerning the June 17 change 
in its method of shipping cars, it is clear from the record 
as a whole that the Company fully discharged that ob- 
ligation. 

As the Board found (J.A. 270) : 


‘““The Union received definite information from 
Respondent about the contemplated change when, at 
the behest of Sherman Kelton, chairman of the shop 
committee at the South Gate plant, Frank James, 
an administrative assistant to Leonard Woodcock, 
vice president of the Union’s General Motors De- 
partment in Detroit, telephoned Vernon M. 
Schneider, a Respondent official in Detroit, and was 
told on May 2 that ‘there was going to be definitely 
a move * * * the jobs were going to be changed’ in 
the OK lot. James protested that ‘this was our 
work; that management was wrong in giving the job 
to someone else.’ ” 


Petitioner chooses to ignore this early notice of the pro- 
posed change in shipping method on the ground that the 


5 The Board, considering the evidence on the record as a whole, re- 
jected this contention stating: “We also find it significant that, to the 
extent that the Union may have had a grievance as to the change, the 
grievance was fully discussed between management and the Union, par- 
ticularly at the four meetings of local management and the shop com- 
mittee from June 18-20, and was resolved by a settlement worked out at 
these meetings.” (J.A. 274.) 
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local shop committee did not receive direct confirmation 
until later. However, in this connection, it should be noted 
that the International Union is the certified and recog- 
nized representative of the B.O.P. South Gate employes in 
a national bargaining unit under a National Agreement, 
not the local union or the local shop committee at the South 
Gate plant. General Motors Corporation, Cadillac Motor 
Car Division, et al., 120 NLRB 1215, 1218-1221 (1958) ; 
NLRB v. General Motors Corporation, 373 U.S. 734 (1963). 
Thus, the notice given to International Union Represen- 
tative James constituted notice direct to the bargaining 
agent. Thereafter, the International Union, not manage- 
ment, had the obligation of communicating this clear and 
unequivocal notice to its local shop committee. 


Although fally advised by management as early as May 
2 of the plans for eliminating the OK lot at the South Gate 
plant and the probable impact thereof on bargaining unit 
employes, James requested no meetings or discussions with 
any representatives of the Company. In fact, the Interna- 
tional Union took no further action until June 3, 1963, 
when James requested permission to send his aide Bur- 
rows to the plant to survey the situation in a telephone 
conversation with Holmes, the Divisional Personnel Direc- 
tor. (J.A. 34-36, 38-39.) 


Similarly, although the local shop committee was advised 
on June 4, 1963 of the Company’s plans to change to the 
single ear shipping method, the committee’s response was 
limited to a protest that such a change violated the local 
wage agreement and the National Agreement. (J.A. 79- 
80, 285.)* While this may have stated a grievance for pos- 


© When questioned at the hearing before the Trial Examiner as to 
what provisions of the local wage agreement and National Agreement 
were violated by management's proposed action, Jackson, who was chair- 
man of the shop committee on June 4, could not point to any specific 
provision on which he based the shop committee’s position. (J.A. 85-86.) 
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sible submission to arbitration under the Agreement, it 
hardly constituted a demand for collective bargaining on 
the proposed change in method. 


At the meeting between management and the Union on 
June 12, the Union representatives made a tour of the - 
area in question and then merely repeated their former as- 
sertions that the Company had no right under the Na- 
tional Agreement to make the change, that the UAW was 
certified for the work in the OK lot, and that the Union 
would resist and fight the action with everything at its dis- 
posal. (J.A. 111-112, 128-129, 134.) 


At no time during the meeting of June 12, 1963, or 
subsequent thereto, did any representative of the Union re- 
quest the Company to postpone implementation of its de- 
cision to change the method of turning automobiles over to 
PMT. (J.A. 198-g, 219.) Nor did the Union request any 
further meetings on the subject of the elimination of the 
OK lot or offer any alternate suggestions or counter-pro- 
posals designed to dissuade the Company from the pro- 
posed change. (J.A. 198-g, 219.) It was clear from the 
meeting of June 12 that the Union was insistent upon per- 
forming any driving and parking left under the new 
method of shipping, regardless of the fact that PMT em- 
ployes had always driven and parked the cars for loading 
after they were turned over to PMT at the shipping gate. 
(J.A. 128.) It was also clear that the Union intended: at 
that time to confine its position to a charge that manage- 
ment was in violation of the Agreement, and not to de- 
mand collective bargaining on the question prior to the 
change being effected. 


Subsequent to June 12, the only meetings the Union re- 
quested were for the purpose of negotiating the placement 
of the 18 car loaders whose jobs had been eliminated in 
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the change in shipping method. (J.A. 63-64, 140-141.) 
These negotiations were ultimately resolved to the satis- 
faction of both parties by management’s agreement to 
place the 1S employes in other driving or nonproduction 
classifications with the understanding that the Union would 
waive any claim for the difference in pay between the car 
loader classification and the classifications to which the 
employes were transferred. (J.A. 296, 300.) 


Thus, by June 21, 1963, the Company and the Union had 
bargained to a mutually satisfactory conclusion the only 
matters involving the change in method on which the Union 
had requested negotiation.’ 


STATUTES INVOLVED 


In addition to the statutory provisions set forth at 
pages 21 and 22 of Petitioner’s Brief, the Court’s atten- 
tion is also directed to section 10(f) of the National Labor 
Relations Act, as amended, ¢.120, 61 Stat. 148-149; U.S. 
C.A., Title 29, §160(f), which reads in pertinent part as 
follows: 


**Section 10 


‘6(f) * ° * the findings of the Board with respect 
to questions of fact if supported by substantial evi- 
dence on the record considered as a whole shall in 
like manner be conclusive.”’ 


7 Ag noted in Petitioner’s Brief, Jackson, the chairman of the local 
shop committee, ultimately filed a policy grievance on June 21, 1963 pro- 
testing the elimination of the work in the OK lot as a violation of the 
Nationa] Agreement. (J.A. 293.) He withdrew this grievance on Sep- 
tember 6, 1963, some four and one-half months before the Complaint 
issued in the instant case, without having presented it for discussion in 
the grievance procedure. (J.A. 87, 91-95.) 
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SUMMARY OF ARGUMENT 


The threshold question in this case, is whether there is 
substantial evidence on the record as a whole to support 
the Board’s finding that the Company’s “leasing of the 
OK lot and transfer of the department 66 drivers ° ° ° 
was a work reassignment and change of method °° °” 
which involved an elimination rather than subcontracting 
of bargaining unit work. If, as the Company contends, this 
finding is supported by substantial evidence on the rec- 
ord as a whole, then Petitioner is without an argument in 
view of the management rights clause of the National 
Agreement which admittedly reserved to management the 
unilateral right to make changes in methods involving the 
outright elimination of work. 


The Company submits that the Board was eminently 
correct in its finding that elimination and not subcontract- 
ing of bargaining unit work was involved in this case. As 
the evidence clearly demonstrates, the change to single car 
shipping on June 17 constituted a change in the method of 
turning completed cars over to PMT in single units at a 
point closer to the end of the final shipping line, which 
-eliminated the unnecessary intermediate driving and park- 
ing of cars by B.O.P. drivers in the OK lot preparatory 
to turning them over to PMT in load lots. 


Furthermore, since the Board found that the Company’s 
action of June 17 constituted a change .in method involving 
the elimination rather than subcontracting of bargaining 
unit work, it did not reach the question of whether the 
management rights clause. in the National Agreement 
would relieve the Company of an obligation to bargain 
with respect to subcontracting such work. Thus, Peti- 
tioner’s argument at pages 37 through 42 of its Brief, 
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based, as it is, upon the unwarranted assumption that the 
Board did find that bargaining unit work had been sub- 
contracted, is directed at an issue not considered or deci- 
ded by the Board or properly before the Court in this 
proceeding. 

Finally, assuming that subcontracting was involved in 
the method change of June 17, the Petition for Review 
should nevertheless be dismissed in view of the Board’s 
finding, supported by substantial evidence on the record as 
a whole, that no substantial impairment of the bargaining 
unit resulted and that Petitioner and the Company had 
fally negotiated all issues raised by Petitioner in connec- 
tion with the change. 


ARGUMENT 


1. The Board’s finding that no UAW bargaining unit 
work had been subcontracted by the Company to 
PMT is supported by substantial evidence on the 
record considered as a whole and is therefore con- 
Clusive in this review proceeding. 


Petitioner’s entire argument in this review proceeding is 
predicated on the notion that UAW bargaining unit work 
was subcontracted by the Company to PMT. 


Thus, at page 37 of its Brief, Petitioner states: 


“‘We do not object to the Company’s changing its 
method. As we acknowledged at the hearing and to 
the Board, the management’s rights clause in the 
TAW-GM National Agreement gives the Company 
the right to change methods. The crux of our com- 
plaint is the Company’s refusal to bargain on the 
contracting out it engaged in implementing the 
change.’’ 
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The evidence on the record will not support Petitioner’s 
contention that bargaining unit work was subcontracted 
to PMT, but it does support the Board’s finding to the 
contrary. 


At the hearing before the Trial Examiner, Burrows, an 
International Representative of the UAW, admitted that 
if the June 17 change to single car shipping involved 
merely an elimination of work as opposed to a transfer 
of work outside of the bargaining unit, then under the 
management rights clause, paragraph (8) of the National 
Agreement between General Motors and the UAW;* the 
Union “would have no argument”. (J.A. 122.) In re- 
sponse to the question “In what kind of a situation does 
Paragraph 8 apply?”, Burrows testified (J-A. 122-123) : 


“Part of Paragraph 8 gives management the 
right to change of method, and change of method 
as we have normally understood it—I say ‘nor- 
mally’ and in my opinion always understood it— 
using the example of—where the elimination of jobs 
would be concerned. If through a change of method 
within the bargaining unit a better means of process- 
ing, whereby employees were completely eliminated 
not causing hardship on other employees this is ac- 
cepted and this is accepted by the UAW. In fact if 
I could go a little further in this particular case I 
brought up in our meeting of the 12th not only the 
example of two inspectors on a final line. If you— 
management so desired to say, ‘We're not going to 
inspect at this point and eliminate these two guys 
contractually,’ we would have no argument. 


* Paragraph (8) reads, in pertinent part, as follows: “* * * the 
products to be manufactured, the location of plants, the schedules of pro- 
duction, the methods, processes and means of manufacturing are solely 
and exclusively the responsibility of the Corporation.” (J.A. 286.) 
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“J also said in our attempted discussion on this 
situation, or attempting to bargain that in conjune- 
tion with my question to Mr. Schneider that cars are 
going to still be manually driven from this point to 
the point of loading, and if within this there was a 
better method in which certain of the 18 drivers was 
eliminated this would be the proper application of 
elimination through change of method.” 


In its Decision and Order, the Board rejected Petition- 
er’s argument that bargaining unit work had been sub- 
eontracted to PMT and made a specific finding of fact that 
“Respondent’s [the Company’s] leasing of the OK lot and 
transfer of the department 66 drivers * ° * was a work 
reassignment and change of method * * *” (J.A. 274.) 
Earlier in its Decision, the Board said: (J.A. 273): 


sce * © the Trial Examiner, in finding that Re- 
spondent was under an obligation to bargain with 
the Union concerning the OK lot, relied on Fibre- 
board Paper Products and Town & Country Mfg. 
Co., wherein the Board held that a management de- 
cision to subcontract work out of an existing unit, 
albeit for economic reasons, was a mandatory bar- 
gaining subject. Respondent contends that its plan 
to transfer the department 66 drivers to other jobs 
is not within the contemplation of the foregoing de- 
cisions as such a move was essentially a change of 
method without resultant layoffs or discharges and 
was permitted under the management rights provi- 
sions of its National Agreement with the Union. We 
find merit in this position.” (Emphasis added.) 


Nowhere in its Decision does the Board use the terms 
“subcontracting” or “contracting out” in connection with 
the June 17 change to single car shipping. Thus, unless 
“Petitioner can establish that the Board’s finding on this 
question of fact is totally without the support of substan- 
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tial evidence on the record as a whole, the Board’s finding 
is conclusive and Petitioner, by its own admission, is with- 
out an argument.” This, we submit, the Petitioner has not 
done and cannot do. ; 


In International Woodworkers of America v. NLBB, ..- 
App. D.C. ..., 262 F.2d 233, 234 (CADC—1958), which 
was a proceeding by the Union to review and set aside an 
order of the Board dismissing an unfair labor practice 
complaint against the employer, this Court said: 


‘‘We have carefully examined the record in the 
ease. Were we sitting as members of the Board we 
might well have reached a different conclusion from 
that of the Board but, within the limited scope of 
our appellate review, we are unable to say that the 
finding of the Board that its General Counsel had 
failed to sustain the burden of proving that the two 
employees were discriminatorily discharged was not 
supported by the record. The mere fact that the 
Board disagreed with the examiner does not require 
reversal; and, as the difference in conclusion be- 
tween the Board and the examiner was based on the 
inferences drawn from the testimony, the Board had 
the right to make the choice giving consideration to 
the examiner’s report. This the Board has stated 
it has done and we are unable to say that its conelu- 
sion was incorrect.” 


See also International Woodworkers of America v. NERB, 
... App. D.C. ..., 263 F.2d 483, 485 (CADC—1959) ; 
Amalgamated Clothing Workers v. NLRB, ... App. D.C. 


® Section 10(f) of the National Labor Relations Act, as amended, 
¢.120, 61 Stat. 148-149; U.S.C.A., Title 29, §160(f), provides inter alia 
that “* * * the findings of the Board with respect to questions of fact 
if supported by substantial evidence on the record considered as & whole 
shall in like manner be conclusive.” 
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.-+5 343 F.2d 329, 330 (CADC—1965); and International 
Union, UAW-AFL-CIO v. NLRB, ... App. D.C. ..., 344 
24.171 (CADC—1965). 


The record herein contains direct testimony indicating 
(1) that the change to single car shipping on June 17 was 
nothing more than a change in the method of delivering 
completed cars to PMT, (2) that the unnecessary duplicate 
driving and parking of cars in the OK lot were thus elimi- 
nated, and (3) that the employes whose jobs were elimi- 
nated were transferred to other assignments in the bar- 
gaining unit. (J.A. 152-158.) This constitutes substantial 
evidence in support of the finding of the Board. 


On the other hand, Petitioner has failed to point to any 
evidence on the record identifying the work which allegedly 
was subcontracted to PMT. In fact, the uncontroverted 
testimony of Singerle*® and Edwards,” who were in the 
best position to know what work was performed by the 
PMT drivers after June 17, was that no work previously 
performed by UAW bargaining unit employes is now being 
performed by PMT personnel. (J.A. 158, 184.) 


If, as Petitioner contends, bargaining unit work was 
subcontracted to PMT, where are the additional PMT em- 
ployes who are performing this new work? The record is 
completely barren of any evidence to show an increase in 
the PMT work force attributable to any alleged transfer 


36 Joseph Singerle was the Traffic Manager at the B.O.P. South Gate 
plant and was responsible for the shipment of cars to PMT. In the 
course of his duties, before and after June 17, he was in the B.O.P. OK 
lot as well as in the PMT lot at least once a day. (J.A. 149, 152, 159.) 


31 Thomas T. Edwards, District Manager of the Southern District 
of the Pacific Motor Trucking Company, had responsibility for the lay- 
out of the PMT yard and the assignment of work duties to employes in 
that yard both before and after June 17. (J.A. 175-176.) 
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of work previously performed by UAW represented em- 
ployes in the B.O.P. OK lot. Contrary to Petitioner’s con- 
tentions, it was clearly established by Edwards’ testimony 
that such increase in the PMT work force as did oceur was 
occasioned solely by the additional 4,000 cars a month arriv- 
ing from the B.O.P. Fremont plant for reshipment from 
South Gate.” (J.A. 184-186, 295.) 


Unable to glean from the record any proof of a sub- 
contracting situation, Petitioner now resorts to the spe- 
cious argument that what really happened was that PMT. 
eliminated the “loading park” and took over from B.O.P. 
the “waiting park” which had previously been performed 
by the 18 B.O.P. drivers. (Petitioner’s Brief, pp. 12, 37.) 
This argument, of course, completely ignores the fact that 
after June 17 the PMT yardmen and gatemen were doing 
exactly what they had always been doing, ie. picking up 
ears from B.O.P. at the shipping gate and parking them 
in designated areas for loading on haulaway trucks or rail 
carriers. (J.A. 177-179, 181-183, 193-194.) Under these 
circumstances to argue that the “loading park” previously 
performed by PMT has been eliminated is incredible. 


In the complete absence of evidence tending to support 
Petitioner’s subcontracting theory and based upon the 
overwhelming supporting evidence on the record, the 
Board’s finding that the bargaining unit work in question 
was eliminated in a methods change and not subcontracted 
to PMT must be sustained. 


22 Edwards also recalled that “during the first day of the operation 
(after June 17], it was somewhat strange to us, and we employed about 
five additional people as yard and gatemen and we subsequently cut those 
back to about what we were before.” (J.A. 198.) He further testified 
that these people wore hired because of the newness of the operation and 
that sometime prior to January 1964 they were laid off or transferred to 
loading positions with PMT. (J.A. 196-197.) 
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2. The Board properly found that the change to single 
car shipping was a change in “methods, processes 
and means of manufacturing” which is “solely and 
exclusively the responsibility of the Corporation” 
under paragraph (8) of the National Agreement. 


It is clear that the Company has not subcontracted or 
transferred any of the work formerly performed by the 
TUAW bargaining unit employes in the OK lot. From the 
evidence reviewed hereinabove, it is equally clear that the 
Company did make a change in its operations which re- 
sulted in the elimination of the OK lot and the transfer of 
the 1S B.O.P. drivers whose jobs had been eliminated to 
work assignments elsewhere in the plant. Such a change in 
methods or processes has been expressly recognized by 
the TAW as being “solely and exclusively the responsi- 
bility of the Corporation” in paragraph (8) of the Na- 


tional Agreement. (J.A. 286.) As noted before, para- 
graph (8) of the National Agreement provides that “the 
methods, processes and means of manufacturing are solely 
and exclusively the responsibility of the Corporation.” 


Further acknowledgment of the Company’s right uni- 
laterally to eliminate jobs in connection with methods 
changes is apparent from paragraph (59) of the National 
Agreement, wherein the parties have agreed specifically 
-upon a procedure designed to protect the jobs of employes 
who might otherwise be laid off by “changes in methods, 
products or policies” instituted by management under 
paragraph (8). Paragraph (59) provides in pertinent part 
(J.A. 289) : 
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“When changes in methods, products or Policies 
would otherwise require the permanent laying off of 
employes, the seniority of the displaced employes 
shall become plant-wide and they shall be trans- 
ferred out of the group in line with their seniority 
to work they are capable of doing, as comparable to 
the work they have been doing as may be available, 
at the rate for the job to which they have been trans- 
ferred.” 


Tn addition, paragraph (63)(a) of the National Agree- 
ment provides that “The transferring of employes is the 
sole responsibility of Management * * *” subject to cer- 
tain factors not here relevant. (J.A. 289-290.) 


Paragraph (8), along with paragraphs (59) and (63) (a) 
of the National Agreement constitute the clearest pos- 
sible waiver by the Union of any right it may originally 


have had to bargain on a Company decision to change its 
method of turning cars over to PMT and to transfer the 
18 drivers whose work was eliminated in the change from 
the OK lot to jobs elsewhere in the bargaining unit. The 
Board correctly so concluded. (J.A. 274.) 


Because Petitioner concedes that the foregoing contract 
language relieves the Company from any obligation to 
bargain over a change in method which results in the elimi- 
nation of work as opposed to subcontracting work to an 
outside source," Petitioner finds it necessary to set up a 
“straw man” against which to direct its argument dealing 
with the management rights clause. Thus, at page 38 of its 
Brief, Petitioner erroneously asserts: 

“‘The Board, however, held that by entering into 
& management’s rights clause which gave the Com- 
pany the exclusive right to change ‘methods, pro- 


13 Petitioner's Brief, p. $37; J.A. 122-123. 
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cesses and means of manufacturing’, the Union not 
only gave the Company the right to make the change 
in methods, but waived its statutory right to bar- 
gaining on the contracting out of the unit work.” 
(Emphasis added.) 


The Board of course, held nothing of the kind for the 
simple reason that it did not find that bargaining unit 
work had been subcontracted. Consequently, the Board 
was not required to decide whether the management rights 
provisions would be sufficient to relieve the Company from 
having to bargain with the Union on a decision to subcon- 
tract bargaining unit work. 


Petitioner’s argument with respect to the management 
rights provisions of the National Agreement is directed at 
a phantom issue and is supported by cases,” all involving 
specific findings of contracting out, which on their facts 
are clearly distinguishable from the instant case. 


We submit that the Board properly held that with re- 
spect to the particular methods change before it, involving 
elimination of the OK lot and reassignment of the em- 
ployes whose jobs were thereby eliminated, the Company 
had the right to act unilaterally by virtue of paragraphs 
(8), (59) and (63)(a) of the National Agreement. 


14 Timken Roller Bearing Company, 70 NLRB 500, 519 (1946), en- 
forcement denied, 161 F.2d 949 (CA 6--1947); Puerto Rico Telephone 
Company, 149 NLRB No. 84 (1964) ; Fafnir Bearing Co., 151 NLRB No. 
40 (1965). 
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3. The Board’s finding that the change to single car 
shipping “did not result in any substantial impair- 
ment of the bargaining unit” is supported by sub- 
stantial evidence on the record considered as a 
whole and is therefore conclusive in this review 
proceeding. 

In its Decision the Board made a specific finding that 
the Company’s “plan to transfer the department 66 driv- 
ers to other jobs * * * was essentially a change of method 
without resultant layoffs or discharges * * *” which “* * * 
did not result in any substantial impairment of the bar- 
gaining unit.” (J.A. 273.) 


Here again, Petitioner has completely failed to show that 
the Board’s findings are not supported by substantial evi- 
dence on the record as a whole.* Petitioner’s discussion 
of this phase of the case at pages 25 through 37 of its 


Brief does not contain a single reference into the record in 
support of its contention that the Company’s change to 2 
single car method of shipping caused a “substantial im- 
pairment” or, indeed, any impairment of the bargaining 
unit. 

On the contrary, the evidence shows that each of the 18 
employes who worked as car loaders in the OK lot prior 
to June 17, 1963, was thereafter transferred by the Com- 
pany to job assignments elsewhere in the bargaining unit 
with no reduction in rate. (J.A. 63-64, 97-99.)7* 


Moreover, as the Board found (J.A. 273), “the nondriv- 
ing or servicing functions of the department 66 drivers, 


18 See infra, p. 15, ftn. 9 


16 The fact that these employes were later transferred to jobs in the 
bargaining unit paying a lesser rate than those to which the Company 
originally transferred them resulted from their own action in subse- 
quently demanding such lower paying jobs. (J.A. 68-64, 98, 140-142.) 
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- which represented a sizeable part of their job, remained 
within the bargaining unit.” (J.A. 157-158.) 


No evidence was adduced in the record to prove that the 
transfer of these 1S employes resulted in the displacement 
or layoff of other employes in the bargaining unit. (J.A. 
21, 99.) In the absence of such evidence, Petitioner’s as- 
sertions with respect to possible future layoffs as a result 
of the elimination of the OK lot are pure speculation. 


Certainly it cannot be contended that the Union has a 
vested right to the driving work which was performed by 
the 1$ drivers in the OK lot under the former method of 
shipment. The Board has consistently held that its “cer- 
tification ° * * is not a jurisdictional award; it is merely 
2 determination that a majority of the employees in an ap- 
propriate unit have selected a particular labor organiza- 
tion as their representative for purposes of collective bar- 


gaining.” Plumbing Contractors Association of Baltimore, 
93 NLRB 1081, 1087 (1951); Gas Service Company, 140 
NLRB 445 (1963). 


As the Board further pointed out in the Plumbing Con- 
tractors case at page 1087, a certification “does not freeze 
the duties or work tasks of the employees in the unit found 
appropriate. Thus, the Board’s unit finding does not per 
se preclude the employer from adding to, or subtracting 
from, the employees’ work assignments.” Clearly the cer- 
tification does not preclude the elimination of work from 
a unit when expressly permitted by a collective bargaining 
agreement as in the instant case. 


In the final analysis, Petitioner’s argument with respect 
to the impact on the bargaining unit of the June 17. change 
must fail in light of paragraph (59) of the National Agree- 
ment. . (J.A. 283-289.) As has been noted previously, in 
paragraph (59) the parties specifically recognized that 
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methods changes may necessitate reductions in the work 
force and contracted to meet that eventuality by providing 
that “the seniority of the displaced employes shall become 
plant-wide and they shall be transferred out of the group 
in line with their seniority to work they are capable of 
doing, as comparable to the work they have been doing 
as may be available, at the rate for the job to which they 
have been transferred.” Nowhere in its Brief does Peti- 
tioner come to grips with this provision in the National 
Agreement or its obviously material implications. 


The facts upon which the Board properly found that 
there was no substantial impairment of the bargaining 
unit in this case are no different from those in numerous 
other cases decided by the Board in recent months wherein 
complaints of alleged refasal to bargain about contract- 
ing out have been dismissed because, among other reasons, 
the employer’s action had resulted in no significant detri- 
ment to the employes or impairment of the bargaining unit. 
See General Tube Company, 151 NLRB No. 89 (1965); 
Allied Chemical Corporation (National Aniline Division), 
151 NLRB No. 76 (1965); Fafnir Bearing Co., 151 NLRB 
No. 40 (1965); Shell Oil Company, 149 NLRB No. 26 
(1964); and Kennecott Copper Corporation (Chino Mines 
Division), 148 NLRB No. 169 (1964). 


4. The Board’s finding that the Company and Petitioner 
did discuss fully Petitioner's grievance as to the 
June 17 change is supported by substantial evidence 
on the record considered as a whole and is there- 
fore conclusive in this review proceeding. 


Although not required to do so, by virtue of the clear 
and unequivocal language of paragraphs (8), (59) and 
(63)(a) of the National Agreement, the Company did in 
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fact fully advise the Union well in advance as to the de- 
tails of the proposed June 17 change, thereby affording 
the Union ample opportunity to request collective bargain- 
ing meetings to make counter-proposals or otherwise to ex- 
press its views. 


James, administrative assistant to the vice president in 
charge of General Motors Department of the Union, 
testified that on May 1, 1963, Schneider, Director of Labor 
Relations for the Company’s B.O.P. Assembly Division, 
“described the old system with which I was familiar, and he 
then described what the new system would be.” (J.A. 38.) 
On May 2, 1963, according to James, Schneider “* * * again 
confirmed there was going to be definitely a move out 
here; the jobs were going to be changed.” (J.A. 34-35.) 


In addition, on June 4, 1963, the Company advised the 
local shop committee at the South Gate plant of its plans 


to change to “single car shipping” and to eliminate the OK 
lot. (J.A. 79-80, 285.) 


On June 12, both the International Union representative 
and the local shop committee were again given a full and 
detailed explanation of the changes the Company intended 
to make in the method of shipping cars. (J.A. 198-198-g, 
213-220.) 


Having been advised by the Company of its plans to 
change to single car shipping well in advance of June 17, 
1963, it was incumbent upon the Union to request that the 
Company bargain. As the Board said in Montgomery 
Ward, 137 NLRB 418, 422 (1962) : 


“‘The Board and the courts have long held that 
an employer has no duty to bargain where the union 
has not signified its desire to negotiate.” 

See also Union Screw Products, 78 NURB 1107 at 1112 and 
1129-1131 (1948); NLRB v. Columbian Enameling ¢ 
Stamping Co., 306 U.S. 292 (1939). 
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Between the original notice to James on May 1 and 
June 3, 1963, the International Union made no attempt to 
notify the Company of any desire on its part to negotiate. 
During that period, it did not request any meetings with 
the Company; nor did it make any counter-proposals or 
alternate suggestions with respect to the proposed change. 


It was not until June 3 that James telephoned Holmes, 
Personnel Director of the Company’s B.O.P. Assembly 
Division, for the purpose of telling Holmes that he wanted 
to send International Representative Burrows to the South 
Gate plant to make a “plant entry and survey the situation 
right on the scene.” (J.A. 35-36.) James’ testimony con- 
cerning this telephone conversation contains no reference 
to any request for a meeting with the Company for the 
purpose of bargaining about the proposed change in the 
OK lot. James merely said that the Union was “still pro- 


testing the transfer of work out here at Southgate.” (J.A. 
35.) 


The following day, on June 4, 1963, when local manage- 
ment confirmed to the local shop committee the proposed 
elimination of the OK lot, the shop committee’s only re- 
action was to request that a statement be inserted in the 
minutes of the meeting to the effect that the proposed 
change constituted a violation of the local wage agreement 
and the National Agreement. (J.A. 285.) 


Again, in the meeting of June 12, 1963, following the 
tour by Burrows, the Union’s position was simply that the 
Company had no right under the National Agreement to 
make the change. The Company, on the other hand, took 
the position that it had such a right under the National 
Agreement. (J.A. 215.) 


The uncontroverted testimony of both Buckley and 
Schneider, is that neither at the meeting of June 12, nor at 
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any time thereafter, did the Union request any further 
meetings to discuss management’s decision to make the 
change, or request any postponement of the effective date 
of the change, or make any counter-proposals or alternate 
suggestions. (J.A. 19S-g, 219.) 


Far from supporting the contention that the position 
taken by management at the June 12 meeting amounted to 
a refusal to bargain, the testimony of Burrows, Buckley 
and Schneider, all of whom were participants in that meet- 
ing, confirms that at most there was disagreement between 
the parties concerning the meaning of paragraph (8) of 
the National Agreement as applied to the proposed elimi- 
nation of the OK lot operation. 


Thus, as Schneider testified (JA. 215) : 


“*T specifically told them * * * that we had this 
right under Paragraph 8 of the national agreement 
and that so far as any people were concerned their 
rights would be fully protected because they were 
guaranteed placement under Paragraph 59 in the 
event of such changes.” 


“Buckley testified (J.A. 198-c-198-d) : 


“‘A. The meeting was opened by Mr. Burrows, 


“‘Q. What did he say? A. He said, ‘Tell us what 
the changes are that are taking place in this ship- 
ping department.’ 

“‘Q. Did you respond to that? A. So I repeated 
again to him and to the shop committee, the infor- 
mation generally as it had been immediately pre- 
viously been explained to that group who had at- 
tended the tour. 


**Q. Do you recall what Mr. Burrows’ reply, or 
any other member of the shop committee’s reply was 
to that? A, Yes. Mr. Burrows insisted that we 
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were transferring work * * * out of his bargain- 
ing unit, and I tried to explain to him over and over 
that this was not so, that this was a change in 
methods that was provided for in our agreement 


eo © #9 


‘With respect to this same meeting, Burrows testified on 
direct examination (J.A. 109-112) : 


“T then asked by what provision * * ° our bar- 
gaining unit was being depleted‘dnd Mr. Schneider 
answered my question in saying that the change 
over method * * * 


“‘T said: ‘This is not a change of method as we 
normally assume a change of method, or as we have 
for years bargained change of method or referred 
to them in collective bargaining under our National 
UAW-GM agreement’ * * ° 


2 
e ° e ° o 


“‘T also made a statement that if this was man- 
agement’s position and I was a member of Local 216 
I certainly would resist and fight this action by man- 
agement with everything at my resources. 

“‘I was asked by Mr. Schneider at that time, ‘Are 
you suggesting an unauthorized action?’ 

“I said, ‘I am most certainly not suggesting an 
unauthorized action.’ 

‘‘Mr, Schneider remarked at that time that was 
management’s statement, ‘We have told you what 
we are going to do and you have a recourse in which 
to follow.’ 

“And I asked: ‘What do you mean by the re- 
course?’ 

“And he said: ‘You have a grievance proce- 
dure.’ ” 
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Burrows’ testimony with respect to the June 12 meeting, 
on cross-examination further illustrates that the sole dis- 
pute between management and the Union with respect to 
the proposed change centered on an interpretation of the 
National Agreement. (J.A. 123.) 

““Q. [By Mr. Hartwig] Well, apparently then 
* © © the international union and local management 
had a different view as to what Paragraph 8 meant; 
is that correct? A. I could only assume. I don’t 
know what their thinking was ° ° °. 

““Q. Now, what happened— <A. They certainly 
didn’t say during the meeting of the 12th that °° ° 
‘Under Paragraph 8 of the National GM-UAW 
agreement we have a right to do this.’ 

“Q. They did say that? A. They did not. The 
only thing Mr. Schneider said was upon a request 
from me on ‘what provision do you feel you were 
doing this’ he says ‘change of—’ or ‘job—’ ‘we’re 
eliminating job, change of method.’ 

“*Q. ‘Change of method?’ A. So I assume he 
was referring to Paragraph 8, but the Paragraph 8 
was not definitely stated.” 


In short, the parties, at the June 12 meeting, came to 
& point of impasse with respect to whether the proposed 
change in the OK lot was a change in “methods, processes 
and means of manufacturing” which under paragraph (8) 
of the National Agreement “are solely and exclusively the 
responsibility of the Corporation.” There is not a scintilla 
of evidence in the record to suggest that the Company, in 
interpreting paragraph (8) of the National Agreement as 
it did, was motivated by union animus or acted in bad 
faith. The Company’s position was a perfectly reasonable 
construction of the Agreement as applied to the proposed 
elimination of the OK lot operation. Indeed, the job elimi- 
nation by a better means of processing completed cars to 
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PMT which occurred here is precisely the type of “change 
of method” which Burrows testified “is accepted by the 
UAW.” (J.A. 122-123.) 


Certainly, the Company was not guilty of a refusal to 
bargain in good faith simply because it did not concede 
the Union’s interpretation of paragraph (8). Section 8(d) 
of the Labor Act specifically provides that the obligation 
to bargain “does not compel either party to agree to a pro- 
posal or require the making of a concession.”” Further- 
more, the enforcement of collective bargaining agreements 
is not within the province of the Board, since their viola- 
tion does not constitute an unfair labor practice. 


It was an indication of the Company’s good faith that it 
suggested to the Union its willingness to have its interpre- 
tation of paragraph (8), as applied to the proposed change, 
arbitrated by the Impartial Umpire under the grievance 
procedure. 


It is particularly significant in evaluating the totality of 
the bargaining which did occur in this case, that the Union 
never undertook to press its policy grievance claiming a 
contract violation in the change of shipping method to ar- 
bitration before the Impartial Umpire who was empowered 
to rule on “Any issue involving the interpretation and/or 
the application of any term of” the National Agreement, 
including paragraph (8). (J.A. 288.) Instead, the griev- 
ance was withdrawn by the Union in the preliminary 
stages of the procedure without discussion, as noted here- 
inabove. 


Finally, it must be noted that the only matter which the 
Union did raise for negotiation, i.e. the placement of the 
18 drivers whose jobs in the OK lot had been eliminated, 


17 $158(d); ¢.120, 61 Stat, 142; U.S.C.A. Title 29, $158(d). 
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was bargained to a mutually satisfactory conclusion by the 
parties at meetings on June 13, 18, 19 and 20, 1963. (J.A. 
63-64, 140-141, 300.) 


If, as Petitioner urges, some obligation existed on the 
part of the Company to bargain concerning the change 
in method to single car shipping, that obligation, as the 
Board found, was fally met in respect to all matters raised 
for negotiation by the Union through the discussions be- 
tween the parties which took place both before and after 
June 17. 


In Hartmann Luggage Co., 145 NLRB 1572 (1964), the 
Board had occasion to criticize the Trial Examiner’s “some- 
what narrow delineation of the Respondent’s bargaining 
obligation” in a case which did involve subcontracting and 
pointed ont that its decision in these cases will be based 
upon its “evaluation of the Respondent’s overall conduct, 


both prior and subsequent to the execution of the subcon- 
traeting agreement.” 


We submit that in the instant case the Company’s over-, 
all conduct with respect to its discussions with the Union 
both before and after the Jane 17 method change amply 
supports the Board’s finding that “to the extent that the 
Union may have had a grievance as to the change, the 
grievance was fully diseussed between management and the 
Union * * * and was resolved by a settlement worked ont 
at these meetings.” 


CONCLUSION 


Based upon the substantial supporting evidence on the 
record, the complete lack of contradictory evidence, and 
the arguments, precedents and authorities advanced herein, 
the Company requests that the Petition for Review of the 
Board’s Order in this case be dismissed. 
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